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QUESTIONS PRESENTED 


1. Whether in a case where the jury under the 
statute in question could not have constitutionally imposed the 
death penalty, the Trial Court deprived Appellant of an impar- 
tial jury which was fairly represenative of the community by 
systematically excluding for cause prospective jurors “25 were 
opposed to the death penalty without first determining whether 
each individual juror's scruples against capital punishment 


would impair his impartiality in determining Appellant's guilt 


or innocence? 


2. Whether in a case where the jury under the statute 
in question could not have constitutionally imposed the death 
penalty, the Trial Court committed reversible error by instruct- 


ing the jury that it could impose such a penalty? 
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JURISDICTIONAL STATEMENT 
| 
Appellant was tried May 1967 in the United States 
District Court for the District of Columbia and convicted of 
carnal knowledge. The Trial Court allowed his petition for 


leave to appeal in forma pauperis. This Court has jurisdiction 


over the appeal by virtue of 28 U.S.C. §1291. 


STATEMENT OF FACTS 
: 
Appellant was tried and convicted for violation of 


Section 2801 of Title 22 of the District of Columbia Code, which 
in pertinent part provides: 


That in any case of rape the jury may 
add ‘to their verdict, if it be guilty, 
the words "with the death penalty"; in 
which case the punishment shall be death 


by electrocution. 
This statute thus creates an offense punishable by death if the 
verdict of the jury shall so direct. The statute sets forth no 
procedure for imposing the death penalty upon a defendant who 


waives the right to a jury trial or upon one who pleads guilty. 


On voire dire, the prosecuting attorney addressed 


the following question to the array of prospective jurors 


(Tr. 7): 


The first question is whether there is any- 
one opposed to capital punishment? Now I 
would like you to first stand, if you will 
and identify yourself, so that counsel and I 
may know. 


Nine veniremen stood up and the prosecuting attorney proceeded 


to interrogate each individual in substantially the following 
yf os S 
terms (Tr. 7-10): 
{I]s your opposition such that no 
matter what the evidence was, no matter 
what the Judge told you was permissible 
that you could not return a capital punish- 
ment verdict? 
All of the questioned veniremen answered that they could not 
return a death verdict. However, none of these nine prospective 
jurors were specifically asked whether their scruples against 
capital punishment would interfere in any way in the determina- 
tion of Defendant's guilt or innocence. 
The prosecuting attorney moved that all the prospec- 
tive jurors who voiced their opposition to capital punishment be 
stricken from the [panel for cause. (Tr. 11) The Trial Judge 


granted the motion and specifically ruled that those stricken 


would not be charged against peremptory challenges allowed to 


1/ The prosecuting attorney's questioning was by no means 
uniform (compare Tr. 7 with Tr. 8-9). 


the prosecution. (Tr. 12) Defense counsel objected to the 
Court's ruling, which excluded for cause all prospective jurors 
who had voiced their opposition to capital punishment on the 
grounds that, since under the statutory scheme the imposition 
of capital punishment was discretionary rather than mandatory, 
the prospective jurors' scruples against capital punishment in 
no way incapacitated them from deciding the threshold aoare of 


2/ 
guilt or innocence. (Tr. 11-12) 


Thus as a result of the Trial Court's ruling every 
prospective juror who had a conscientious scruple toward capital 
| 
punishment was excluded from service on the petit jury without 


inquiry as to what effect, if any, their scruples would) have on 


their ability to decide the issue of Appellant's guilt or inno- 
cence. On the other hand, every single juror that was finally 
impaneled was "qualified" on the death penalty, having professed 


a belief in capital punishment. 
| 
After the jury was impaneled, but before opening 
statements, defense counsel requested that the Court instruct 
the jury that it could not impose the death penalty in this 


2/ See also Tr. 83-184. 


case and that their only concern should be the issue of Defen- 
dant's guilt or innocence. (Tr. 32-34) In support of his re- 
quest, defense counsel argued that the portion of Section 2801 
of Title 22 of the District of Columbia Code which allowed the 
death penalty to be imposed only by the jury was unconstitutional 
in that it makes the risk of death the price for asserting the 
right to jury trial and thereby impairs the free exercise of 
that constitutional right. (Tr. 32-34) The Trial Court denied 
defense counsel's motion. (Tr. 34) After closing argument, but 
before the Court charged the jury, defense counsel again renewed 
his request that the jury be instructed that it could not impose 
the death penalty on the additional ground that the prosecution 
in its closing statement did not ask the jury to impose the 


3/ 
death penalty. (Tr. 185) Nevertheless, the Trial Court 


specifically instructed the jury that it could return a guilty 
verdict with the words "with the death penalty" (Tr. 199) and 
defense counsel again registered his objection to the instruc- 


tion. (Tr. 200) 


3/ See Tr. 172-173 where the prosecuting attorney in his 
closing statement to the jury said "The Judge will ask 
you to look into another aspect of the verdict of capital 
punishment. I make my statement on that. That is strictly 
in the hands of the jurors and I make [sic] no view on 
that question to you." 


Appellant was convicted and was sentenced by the Trial 


Court for a term of not more than nine.years, but not less than 


three years. | 
| 
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STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED 
ee ERE LOND LNVOLVED 


District of Columbia Code, Title 22, Séction 2801: 
Whoever has carnal knowledge of a 

female forcibly and against her will, or 
carnally knows and abuses a female child 
under sixteen years of age, shall be im- 
prisoned for not more than thirty years: 
Provided, That in any case of rape the’ 
jury may add to their verdict, if it be 
guilty, the words "with the death penalty," 
in which case the punishment shall be death 
by electrocution: Provided further, That 
if the jury fail to agree as to the punish- 
ment the verdict of guilty shall be received 
and the punishment shall be imprisonment as 
provided in this section. 


Federal Kidnapping Statute, 18 U.S.C. §12C1(a): 


.Whoever knowingly transports in 
interstate or foreign commerce, any person 
who has been unlawfully seized, confined, 
inveigled, decoyed, kidnaped, abducted, or 
carried away and held for ransom or reward 
or otherwise, except, in the case of a 
minor, by a parent thereof, shall be punished 
(1) by death if the kidnaped person has not 
been liberated unarmed, and if the verdict 

.of the jury shall so recommend, or (2) by 
imprisonment for any term of years or for 
life, if the death penalty is not imposed. 


Constitution of the United States: 
wonsrrrurcton of the United states 


Amendment V 


No person shall be held to answer for 
a capital, or otherwise infamous crime, 


Amendment V (Cont.) 


unless on a presentment or indictment of 
a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, 
when in actual service in time of War or 
public danger; nor shall any person be sub- 
ject for the same offence to be twice put 
in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a 
witness against himself, nor be deprived of 
life, liberty, or property, without due 
process of law; nor shall private property 
be taken for public use, without just com- 
pensation. 


Amendment VI 


In all criminal prosecutions, the 
accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of 
the State and district wherein the crime 
shall have been committed, which district 
shall have been previously ascertained by 
law, and to be informed of the nature and 
cause of the accusation; to be confronted 
with the witnesses against him; to have 
compulsory process for obtaining witnesses 
in his favor, and to have the Assistance of 
Counsel for his defence. 


STATEMENT OF POINTS 


1. The Trial Court erred in systematically excluding 
for cause all prospective jurors who were opposed to capital 
punishment, thereby depriving Appellant of a jury which was re- 
presentative of a cross section of the community on the issue 
of his guilt or cence 

2. The Trial Court erred in instructing the jury 
that under the statute in question it could impose the death 


penalty. 


SUMMARY OF ARGUMENT 


I 


A criminal defendant has a constitutional right to 


be tried by a jury which is fairly representative of a cross 
section of the community - one from which a significant and 
identifiable group in society has not been arbitrarily excluded. 
Smith v. Texas, 311 U. S. 128 (1940); Glasser v. United States, 
315 U. S. 60 (1942); Labat v. Bennett, 365 F.2d 698 (5th Cir. 
1966); Crawford v. Bounds, 4th Cir. No. 10,981, decided April 
11, 1968. This constitutional guarantee not only attaches to the 


general venire, but also to the jury finally impaneled. 


Crawford v. Bounds, supra. Jurors who are opposed to capital 
punishment represent a significant and identifiable group with- 
in the community. See Gallup Public Opinion Survey, July 1, 
1966 Princeton, New Jersey.. In the instant case, the Trial 
Court permitted jurors who were opposed to capital punishment 
to be excluded for cause from the jury - without first deter- 


mining whether each individual juror‘s scruples against capital 


punishment would impair his impartiality in determining the guilt 


issue. By doing this, the Trial Court arbitrarily excluded an 
identifiable group of the community, thereby secuceEes the jury 
in its function of determining the issue of guilt from being 
representative of the community. This, the Fourth Cizpuit held 
in Crawford v. Bounds, constitutes reversible error without the 


need for a showing of prejudice. 

Assuming, arguendo, that the prosecution in a capital 
case, where the jury must also determine the penalty question, 
has a legitimate interest in preserving the death Bene ence as 
a possible punishment to permit it to submit the penalty issue 
to a jury composed only of persons having no scruples against 
capital punishment, the prosecution, in the instant case, did 


not have such an interest. Section 2801 of Title 22 of the 
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District of Columbia Code - the statute under which Appellant 

was prosecuted and convicted - has the same constitutional in- 
firmities as those found by the Suances Court in United States 

v. Jackson, 37 U.S.L. Week 4277 (April 8, 1968), which required 
the invalidation of that portion of the Federal Kidnapping Statute 
which permitted the death penalty to be imposed only at the dis- 
cretion of the jury. Accordingly, the prosecution in the instant 
case did not have a legitimate interest in the preservation of 
the death penalty as a possible punishment to require that the 
penalty issue be submitted to a jury composed only of persons 
having no scruples against capital punishment. 

"Death qualification" in the instant case served only 
to deprive Appellant of the fundamental constitutional right to 
have an impartial and unbiased jury determine the issue of his 
guilt or innocence, since it has been shown that the effect of 
“death qualification" is to swear a partial, biased prosecution- 


@ 
prone jury, composed of those veniremen most likely to ignore 


the presumption of innocence and to deprive the defendant of 


reasonable doubt on such issues as innocence, guilt of a lesser 


offense and sanity. 


II 

Section 2801 of Title 22 of the District of Columbia 
Code creates an offense punishable by death only if the verdict 
of the jury shall so direct. Such a provision has Seon Goan 
to impose an unconstitutional restriction on the right co demand 
a jury trial. United States v. Jackson, supra. Therefore, the 
jury in the instant case could not have constitutionally imposed 
the death penalty. Nevertheless, the Trial Court, over the ob- 
jection of defense counsel, instructed the jury that it could 
impose the death penalty. Such an instruction constitutes pre- 
judicial error in that it opened the way to a compromise verdict 


by the jury. Lovely v. United States, 169 F.2d 386, 391 (4th 


Cir. 1948); Pope v. United States, 298 F.2d 507, 508 (Sth Cir. 


1962) 


ARGUMENT 
I 

By the Systematic Exclusion From the Jury of Persons 
Who Were Opposed to Capital Punishment in a Case Where 
the Jury Could Not Have Constitutionally Imposed the 
Death Penalty, Appellant Was Deprived of a Jury Which 
Fairly Represented a Cross Section of the Community 
and Was Denied a-Fair Trial by an Unbiased Jury in 
Violation of 'the Sixth Amendment to the Constitution. 

Use of a'"death qualified" jury has two constitution- 
ally significant faults in direct contravention of the dictates 
of the Fifth and Sixth Amendments to the United States Constitution: 
(1) The process of "death qualification" excludes from the jury 
a significant and identifiable group in society, thereby depriv- 
ing defendant of a jury which is fairly representative of a 
eross section of the community; and (2) The prosecution is al- 
lowed to fill the jury box with jurors who are, consciously or 
unconsciously, prosecution oriented to such a degree that they 
are in fact biased against the defendant, thereby denying the 
capital accused an unbiased and impartial jury on the issue of 
guilt or innocence. The prejudice flowing from a "death quali-— 


fied" jury was particularly invidious in the instant case because 


under the statute here in question, the jury could not have con- 


stitutionally imposed the death penalty. Thus, the "death 


| 
qualification" of the jury in the instant case could not have 


been justified on grounds that the prosecution had a recognizable 
and legitimate interest in excluding jurors nO are opposed to 
capital punishment from sitting on the penalty question; rather, 
“death qualification," in the instant case, served only to de- 
prive Appellant of the een reT constitutional right of having 
an impartial and unbiased jury - a jury truly representative of 


the community - determine the issue of his guilt or innocence. 
| 


| 
The Process of “Death Qualification" Deprived 
Appellant of a Jury Which Fairly Represented 
a Significant Cross Section of the Community 
in Violation of the Sixth Amendment to the 
Constitution. 


‘a. The Constitutional Right to a 
Representative Jury 


It is beyond dispute that, "[i]t is part of the es- 
tablished tradition in the use of juries as Paeerements of public 
justice that the jury be a Body truly representative of the 
community." Smith v. Texas, 311 U. S. 128, 130 (1940) ; Glasser 
v. United States, 315 U. S. 60 (1942); Labat v. Bennett, 365 
F.2d 698, 723 (Sth Cir. 1966) (en banc) The constitutional com- 


mand is, at least as a general principle, crystal clear: 


There ig a constitutional right to a jury 
drawn from a group which represents a cross 
section!of the community ... . . Under our 
Constitution, the jury is not to be made the 
representative of the most intelligent, the 
most wealthy, or the most successful, nor of 
the least intelligent, the least wealthy or 
the least successful. It is a democratic 
institution representative of all qualified 
classes of people. [4/] 


Thus the Constitution does not permit the State to convict a 
defendant by the use of a jury from which Negroes are systema- 
tically excluded. See, e.g., Whitus v. Georgia, 385 U. S. 545 
(1967); Eubanks v. Louisiana, 356 U. S. 584 (1958). But this 
principle is not confined to the exclusion of Negroes; all 
other arbitrary exclusions - whether directed against Mexicans, 
Hernandez v. Texas, 347 U. S. 475 (1954); members of the Catho- 


lic faith, Juarez v. State, 102 Tex. Cr. 297, 277 S.W. 1091 


(1925); those who do not believe in a Supreme Being, Schowgurow v.- 


Se 


a 
4/ Fay v. New York, 332 U. S. 261, 299-300 (1947) (Murphy J., 
dissenting). Although Justice Murphy spoke only for the 
four dissenters, there is no question but that the passage 
represents the prevailing view of the Constitution. In- 
deed, even in Fay the majority did not dispute this as a 
statement of principle, concluding only that no showing 
of improper exclusion had been made. The requirement that 
the jury be drawn from a cross section of the community 
was subsequently recognized by a majority of the Court in 
Brown v. Allen, 344 U. S. 443, 474 (1953), and has since 
been accepted doctrine. 
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| 
State, 240 Md. 121, 213 A.2d 475 (1965); women, Glasser v. United 


States, 315 U. S. 60 (1940); or wage earners, Thiel v. Southern 
Pacific Co., 328 U. S. 217 (1946) - are equally forbidden “irres- 
pective of a showing of prejudice." Crawford v. Bounds, 4th 

Cir. No. 10,981, decided April 11, 1968, Slip. op., p. 23 (en 
banc); Labat v. ean. 365 F.2d 698, 723 (5th Cir. 1966) While 
the above cited cases have, for “he most part, Condemned racial, 


sex, national origin or religious discrimination in the jury 


selection, the Supreme Court has made it clear that it was deal- 


ing only with one particular subspecies of the constitutionally 


condemned practice and that the intentional exclusion from a 

jury of any identifiable group of a community is uncongtitutional. 
Thiel v. Sen Saccn Pacific Co., supra at 220; Smith v. Texas, 
supra at 130. Indeed, the United States Court of Appeals for 


the Fourth Circuit in its recent opinion in Crawford v. Bounds, 


supra, interpreted the Supreme Court's decisions in Thiel, Smith 
| 

and Glasser as requiring this result, holding that the jsystema- 
| 


| . 
tic exclusion from the petit jury of prospective jurors who were 
| 
opposed to capital punishment deprived defendant of a jury - at 
| - 


| 
least as to the issue of guilt or innocence - which was repre- 
. | 


sentative of a cross section of the community. Slip. Op., pp. 23-28 


The constitutional guarantee against the intentional 
exclusion from a jury of any identifiable group of a community 
cannot be limited to coi general venire as has been suggested 
by a number of Sree This is not to say, however, that a 


defendant has a constitutional right to have every element of 


the community represented on the jury which tries him. See 


Thiel v. Southern Pacific Co., 328 U. S. 217, 220 (1946). Rather, | 


the constutional right to a representative jury requires that 
no identifiable group of the community be excluded for cause 
from service on the seh jury simply because of his race, sex, 
religion, philosophic belief or economic condition. To support 
a challenge for cause it must be affirmatively shown that the 
individual juror's race, sex, religion, philosophic belief or 
economic conditon impairs the prospective juror‘'s ability to 


render an unbiased and fair verdict. Crawford v. Bounds, supra, 
6/ 


Slip. Op., pp. 27-29 Indeed, to hold otherwise would confer 


See Turberville v. United States, 303 F.2d 411 (D. C. Cir.), 
cert. den. 370 U. S. 946 (1962); Pope v. United States, 372 
F.2d 710 (8th Cir. 1967); United States v. Puff, 211 F.2d 
171, 184 (2d Cir. 1954). : 


In Crawford, as in the instant case, see, supra, pp. 2-3, 
the prospective jurors were not specifically asked whether 
their scruples against capital punishment would impair their 
impartiality in determining guilt aside from the question ~ 
of punishment. Rather, they were excused "for cause” simply 
because they were opposed to capital punishment. This, the 
Fourth Circuit held,constituted reversible error. 


| 
a meaningless and empty right to the defendant. For as/ the 


Fourth Circuit in Crawford v. Bounds, supra, Slip. Op. 
7/ 
n. 12, recognized: 


Where inevitably such jurors will be ex- 
cused from petit jury service, it is no 
answer to say that petitioner's rights were 
not violated because they were members of 
the array from which the jury to try him 
was chosen. 


| 
The constitutional basis for the requirement of repre- 
sentativeness in a jury was pointedly stated by Judge Sobeloff 


in his concurring opinion in Crawford v. Bounds, supra: 
| 
The inherent objection to the exclusion 

of prospective jurors on account of race, 
sex, religion, philosophic belief or econo- 
mic condition is that it opens the way to 

a fact finder's partiality, bias and un- 
fairness which are often difficult to de- 
monstrate in a particular case. These 
exclusions go to "the very integrity of | 
the fact finding process" [citing Linkletter Vv. 
Walker, 381 U. S. 618, 639 (1965)] which de- | 
pends on the presence of an impartial jury — 
truly representative of a cross section of 

the community. If this basic condition of 
representativeness is violated, due process 

is denied; and such an exclusion has been 
held reversible error without a showing of | 
prejudice in the particular case. [Concur- 
ring Opinion, Sobeloff J., Slip. Op., pp. 2-3] 


| 
In so doing, the Fourth Circuit specifically rejected 
the rationale advanced inTurberville v. United States, 

: —— = oo 
supra, and Pope v. United States, supra. 


ry 


b. The Unrepresentativeness of a 


"Death Qualified" Jury 


Tested against these Conseicnctone! requirements, the 
practice of "death qualifying" a jury, even on the issue of 
punishment, is evidently assailable. Prima facie, it appears 
to be the very thing constitutionally forbidden since, as shown 
below, it arbitrarily erorndes an identifiable group or 


class of persons whose participation on juries is required in 


order to make the juries validly representative of the community. 


Such an exclusion, as indicated above, has been held to consti- 
tute reversible error etehoue a showing of prejudice in the 
particular case. 

That ‘the FourthCircuit in Crawford v. Bounds, supra, 
was correct in finding as a matter ok fet that scrupled jurors 
are an identifiable group within the community, and that their 
characteristics are sufficiently discrete and their numbers suf- 
ficiently substantial so that their exclusion renders the re- 
maining veniremen non-representative, is supported by reliable 
empiric studies. The Gallup public Soiion survey released 
July 1, 1966, indicates that more people in the United States 


are opposed to capital punishment than are in favor of it. 
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It also showed that the number has increased steadily from 1965, 
from 1960 and from 1953. The results of the poll were adopted 

and reported in Task Force Report: The Courts, The President's 
Commission on Law Enforcement and Administration of Justi 
(1967) sae 


In the instant case, the Trial Court permitted jurors 


opposed to capital punishment to be excluded for cause from the 
4 | 


jury. By doing this, the Trial Court excluded an identifiable 
group of the community, thereby denying Appellant a jury which 


fairly represented a cross section of the community in 'viola- 


tion of the Sixth Amendment to the United States Constitution. 
If Appellant had been charged with a non-capital offense, pros- 


pective jurors would not have been “qualified” for the death 
penalty. As will be shown below, the jury, in the instant case, 


could not have constitutionally imposed the death penalty. As 
| 


a result, "death qualification" in the instant case served no 
| 


The American Bar Association has gone on record as viewing 
qualified public opinion polls as reliable indices of com- 
munity views. Project On Standards Relating to Fair Trial 
And Free Press, American Bar Association, 1967. The Court 
of Appeals in Crawford v. Bounds, supra, Slip. Op., Pp. 7 

n. 4 took judicial notice of the findings made by the Gallup 
Poll. : | 


legitimate interest of the prosecution, rather it denied Appel- 


lant the fundamental constitutional right of having a truly re- 


presentative, unbiased jury pass on the issue of his guilt or 
innocence. 


B. In the Instant Case the Exclusion of 
Scrupled Jurors Cannot be Justified by 
a Recognizable and Legitimate Interest of 
the State and It Only Served to Deprive 
Appellant of Having an Impartial and 
Unbiased Jury Pass on the Issue of Guilt 
or Innocence. 


_a. The Prosecution Did Not Have a 
Legitimate Interest in Securing 


a “Death Qualified" Jury. 


Stated in the broadest terms, the alleged justification 
for qualifying a jury on the death penalty is founded on the 
assumption that the State has a sufficient interest in the pre- 
servation of the death sentence as a possible punishment to 
permit it to submit the penalty issue to a jury composed only of 
persons having no scruples against capital punishment. Assuming, 


arguendo, that there at a legitimate state interest in pre- 
2 


serving the death penalty which requires that scrupled jurors 


9/ It can be argued that the State has no such interest under 
the statute here in question, since Congress relinquished 
its so-called legitimate interest in the death penalty when 
it left the choice of death or imprisonment as equally ap- 
propriate punishments to the discretion of the jury. Since © 
either. is appropriate, the State has no legitimate interest 
in the selection of a jury predisposed to either one. See 
Crawford v. Bounds, supra. Concurring Opinion Craven J., 
Slip. Op., p. l. 


be excluded for cause, that interest extends only to the issue 


of punishment, or as tothe issue of guilt only after it has been 
= —_—__—_— | 


shovn that: 


a prospective juror's conscientious ob- 
jection to one of the forms of punishment 
which the statute allows are so severe as 
to render him unable to participate, with 
an open mind, in the jury's deliberations 
on the culpability of the accused... . 
[Crawford v. Bounds, supra, Slip. Op., Pp. 
29] 


To exclude prospective jurors who had voiced their opposition 


to capital punishment without requiring that such a showing be 


made constitutes reversible error in that it 


prevents the jury in its function of 
determining the issue of guilt from being 
fairly representative of the community, 
and thus violates equal protection of the 
laws. [Crawford v. Bounds, supra, Slip. 
Op., p- 23.] 


This is true even in those situations where the statutory scheme 
vests the jury with a dichotomy of functions - the determination 
of the issue of guilt, and, if guilt is found, the degree of 

| 


| 
punishment to be imposed - because "the state has no constitu- 


| 
tional right to the imposition of capital punishment in) any 
case ... [while] a defendant has a constitutional protection 


against systematic exclusion.” Id at 30. As demonstrated above, 


supra, pp. .3-4 , such a showing was not made in the instant 
case and on this ground Appellant is entitled to have his con- 
viction reversed and a new trial eee 

Even if this Court should determine that the State's 
interest in securing the death penalty in a case where both 
guilt and punishment are determined by a single jury requires 
that scrupled jurors be excluded from the petit jury, Appellant 
is still entitled to a reversal of his conviction and a new trial 
granted. For it is clear, as will be shown below, ee under 
the statute here in question, the jury could not have con- 
stitutionally imposed the death penalty. Moreover, the prose- 
cuting attormey in his closing statement did not seek the death 
penalty (supra 4 _). Accordingly, the State did not have a 
legitimate interest in preserving the death penalty as a possible 
punishment which would require the exclusion for cause of those 
jurors opposed to capital punishment. Even if it had such an 
interest, it was waived by the prosecution when it did not re- 


quest the death penalty. 


As indicated above, Section 2801 of Title 22 of the 


District of Columbia Code creates an offense punishable by death 


if the verdict of the jury shall so direct. The statute sets 


forth no procedure for imposing the death penalty upon : defen- 
dant who waives the right to a jury trial or upon one who pleads 
guilty. In United States v. Jackson, 36 U.S.L. Week 4277 April 8, 
the Supreme Court. recently held that a statute - the Federal 

| 


Kidnapping Statute, 18 U.S.C. §1201(a) - which, like aaa 
2801, permitted the death penalty to be imposed only at Ss dis- 
cretion of the jury is unconstitutional in that it makes the 
risk of death the price for asserting the right to a jury trial 
and thereby impairs the free exercise of that penseteneionad 
right. It cannot be seriously argued that the Econscieactonal 
restrictions which the Supreme Court found in the Federal Kid- 
napping Statute cannot also be found in Section 2801 of Title 
22. Therefore; it is clear - both on EES grounds that the death 
penalty could not be constitutionally enosed and the fact that 
the prosecution waived the penalty - that the State cre in- 
stant case, did not have a legitimate interest in the preserva- 


tion of the death sentence as a possible punishment to require 


that the penalty issue be submitted to a jury composed only of 


persons having no scruples against capital punishment. | Rather 
| 
| 


the systematic exclusion of those prospective jurors who had 
| 
voiced their opposition to capital punishment not only |deprived 


Appellant of a jury truly representative of a cross sedtion of 


the community, but, more importantly as demonstrated below, 


| 
° | 


denied him his constitutional right to a trial by an impartial 
and unbiased jury on the issue of his guilt or innocence. 
b. “Death Qualification" Denied Appellant 
_ His Right to a Fair, Unbiased Jury on 
the Guilt Issue 
The exclusion of scrupled jurors denied the Appellant 
a fair trial by an eeipiased jury on re issue of guilt or inno- 
pee Such a trial is plainly his right under the Due Process 
Clause. See, e.g., Irvin v. David, 366 U. S. 717 (1961); Rideau 


v. Louisiana, 373 U. S. 723 (1963); Turner v. Louisiana, 379 


U. S. 466 (1965). As Judge Ge:rin stated for the Court of Appeals 


en banc in Billingsley v. Clayton, 359 E2d 13, 15-16 (Sth Cir. 


1966): 


A just and fair trial by an unbiased, 
unprejudiced and impartial tribunal is one 
of the great American constitutional princi- 
ples. There can be no "due process" or 
“equal protection" unless the principle re- 
mains inviolate . .. . There is no expressed 
constitutional provision as to the classes of 
persons entitled to render jury service, but 
the law does require that qualified persons 
not be excluded from jury service on a class 
basis. Systematic and purposeful exclusion 


10/ A defendant is prejudiced, whether or not he receives 
death penalty, if he is tried by a jury qualified on 
capital punishment. 


of qualified persons cannot be reconciled 
with the American concept of an impartial 
trial. 5 


The denial of due process resulting from a "death qualified" jury 
| 


passing on a defendant's guilt or innocence was recognized by 

: | 
Judge Sobeloff and Judge Craven in their concurring opinions in 
Crawford v. Bounds, supra. The effect is to swear a partial, 


. | 

biased and prosecution-prone jury, composed of those veniremen 

most likely to ignore the presumption of innocence and to deprive 
| 

the defendant of reasonable doubt on such issues as innocence, 


guilt of a lesser offense and sanity. Trial by such a jury is 


unfair, because the traditions of Anglo-American criminal law 


stake the assurance of reliable fact-finding and guilt determi - 
nation precisely upon the judgments of an ordinary range of 
jurors, not a range narrowed, slanted, skewed by the process of 


death qualification. 


Recent law review articles and unpublished studies by 
legal scholars and psychologists provide empirical support for 
the proposition that a'"death qualified' jury has a tendency to 

| 


favor the prosecution. The conclusion of these scholars is best 


summarized by Professor Walter E. Oberer in his article, Does 


Disqualification of Jurors for Scruples Against Capital Punish- 
ment Constitute Denial of Fair Trial on Issue of Guilt?, 39 


Tex. L. Rev. 545, 549 (1961): 


The consequence [of excluding jurors 
with scruples about capital punishment] is 
that a jury qualified on the death penalty 
will necessarily have been culled of the 
most humane of its prospective members. 
Human sympathy is hardly subject to nice 
compartmentalization. Jurors hesitant to 
levy the death penalty would also seem more 
prone to resolve the many doubts as to guilt 
or innocence in the defendant's favor than 
would jurors qualified on the "pound of flesh' 
approach. 


See also Adorno, The Authoritarian Personality (1950). Note, 


45 N.C.L. Rev. 1070, 1076 (1967); Weihofen, The Urge to Punish 


(1956); McClelland, Conscientious Scruples Against the Death 
11/ 


Penalty in Pennsylvania, 30 Penn. B.A.Q. 250 (1959) 
As demonstrated above, a criminal defendant has a 
constitutional right to be tried by a jury which is fairly repre- 


sentative of a cross section of the community - one from which a 


1/ Attached herewith as an appendix to this brief are summar- 
~ des of four unpublished studies which have been made part 

of the record before the Supreme Court in Whitherspoon v. 

Illinois, OT 1967 No. 1015 and Bumpers v. North Carolina, 

OT 1967 No. 1016, and which provide empirical support for 

the proposition herein advanced. The summaries are taken 

from the Amicus Brief of the NAACP in those two cases, 


significant and identifiable group in society has not been ar- 


bitrarily excluded. This constitutional guarantee not only 
attaches to the general venire, but also to the jury finally 


impaneled. That jurors who are opposed to capital punishment 


represent a significant and identifiable group within the com- 


munity, we submit, has been clearly demonstrated. In the in- 


stant case, the Trial Court permitted SSEOES who were opposed to 


capital punishment to be excluded for cause from the jury with- 


out first determining whether each individual juror's eens 


against capital punishment would impair his impartiality in 
| 
determining the guilt issue. By doing this, the Trial Court 


| 
arbitrarily excluded an identifiable group of the community, 


; | 
thereby preventing the jury in its function of determining the 


issue of guilt from being representative of the community. This, 
the Fourth Circuit held in Crawford v. Bounds, constitutes per se 
| 12/ 
reversible error without the need for a showing of prejudice. 


12/ Appellant recognizes that this Court's opinion in, Turber- 
ville v. United States, 303 F.2d 411 (1962) can be inter- 
preted as requiring a contrary result. However, it should 
be noted that the prosecution in Turberville occurred under 
a statutory provision which required the death penalty fata) 
(Footnote continued on p. 28) 


Additionally, this Court can decide this case on the 


broader ground that the determination of Appellant's guilt by 

a "death qualified" jury denied him a fair, impartial and un- 
biased jury as required by the Due Process Clause of the Con- 
stitution. On the other hand, Appellant's conviction can be 
reversed on the narrower ground that since the jury in the in- 
stant case could not have constitutionally imposed the death 
penalty - and even if it could, the prosecution did not seek such 
a penalty - the pechesion of scrupled jurors did not serve a 
Legitimate interest of the prosecution and accordingly it was 
error for the Trial Court to exclude them for cause. It is 
submitted that each of the three alternative bases suggested 
above require that Appellant's conviction be reversed and a new 


trial granted. 


12/ (Footnote continued from p. 26) 


be mandatory if the defendant was found guilty of first degree 
murder. 22 D. C. Code §2404 (1961 Ed.) Thus in Turberville, 
it can be argued that the prosecution had a legitimate interest 
in excluding scrupled jurors since it was seeking a first de- 
gree murder conviction. In the instant case, however, capital 
punishment was discretionary but, more importantly, it could 
not have been constitutionally imposed by the jury and the 
prosecution did not seek such a penalty. 


II : 
| 


| 
The Trial Court's Death Penalty Instruction In a case 
Where the Jury Could Not Impose the Death Penalty 
Constituted Reversible Error. 

As indicated above, pp. 2-4 , defense counsel re- 
quested the Court to instruct the jury that it could not impose 
the death penalty. In support of this request, defense counsel 
argued that the portion of Section 2801 of Title 22 of the Dis- 
trict of SO MEHEES Code which allowed the death penalty only by 
the jury was unconstitutional in that it makes the risk of 
death the price for asserting the right to jury trial bd there- 
by impairs the free exercise of that constitutional right. Addi- 
tionally, defense counsel argued that the instruction was not 
necessary since the prosecution in its closing statement did 
not ask the jury to impose the death penalty. The Trial Court 
denied counsel's request and instructed the jury that it could 
impose the death penalty. By doing this, it is submitted, the 
Trial Court committed reversible error. 

We have shown above that Section 2801 has the same 
constitutional infirmities that the Supreme Court found in the 


Federal Kidnapping Statute in United States v. Jackson, supra. 


Accordingly, the jury could not have constitutionally imposed 
the death penalty. Therefore, it was error on the part of the 
Trial Judge to instruct the jury that it could impose the death 
penalty. 

That this constituted prejudicial error cannot be 
seriously disputed, Given the unconstitutionality of the punish- 
ment portion of the statute, the jury should have been only con- 
cerned with the issue of Appellant's guilt or innocence. For 
the Trial Judge to instruct on the death penalty "was to becloud 
the issue before them and open the way to a compromise verdict." 
Lovely v. United States, 169 F.2d 386, 391 (4th Cir. 1948); 

Pope v. United States, 298 F.2d 507, 508 (5th Cir. 1962) Such 
an sangieetias < i.e., to a compromise verdict - has been found 


to constitute prejudicial and reversible error. Ibid. 


CONCLUSION 
For the above reasons, Appellant's conviction must be 


reversed and a new trial granted. 


Respectfully submitted, 


Mario F. Escudero 
Brady 0. Bryson 
1120 Connecticut Avenue, NW 
Washington, D. C. 20036 
Morgan, Lewis & Bockius 
Philadelphia-Washington Counsel for Appellant 
Of Counsel | (Both Appointed by this Court) 


Page 1 of 6) 


| 
3. The Present State of the Art on These Factual Questions. 


Putting aside the anecdotal’ and impressionistic views 
formed of death-qualified juries by experienced criminal 
lawyers and judges (a subject which itself can be better 
explored at an evidentiary hearing than by representa- 
tions of counsel to this Court), we know of only four 
empirical studies that bear with any immediacy on the 
relevant factual questions. None of these is published. 


a. The Cody Wilson Study. (A brief summary of this 
study, appearing as an article titled “Impartial Juries” 
in the [Austin] Texas Observer for November 27, 1964, 
p. 5, col. 1, is reproduced in the Bumpers Record at pp. 
78-80. We prefer to describe the study on the basis of 


Appendix 
Page 2 of 6 


57 


the fuller unpublished report that we have received from 
Dr. Wilson through Professor Walter Oberer, a proce- 
dure that we think appropriate since our submission in 
this Court does not depend upon the records so far made 
herein, but urges precisely that further evidentiary hear- 
ing is appropriate to develop materials of this sort.) 


Dr. Wilson, an: Associate Professor of Educational Psy- 
chology at the University of Texas, conducted a study in 
the Spring of 1964, employing 187 junior and senior col- 
lege students as subjects. Each subject was asked: (i) 
to vote guilty or not guilty as a juror confronted with 
brief written descriptions of the evidence in five capital 
‘eases; (ii) to indicate the subject's degree of confidence | 
in that vote; (iii) to fix a penalty in each case, choosing 
within a range from a suspended sentence to life imprison- 
ment (the death penalty thus being excluded) ; and (iv) to 
express agreement or disagreement with a series of state- 
ments indicative of attitudes toward the criminal trial 
process and its adverse participants (e.g. “The district 
attorney’s interpretation of the facts in a criminal case 
is usually more reliable than the defense lawyer’s”), and 
toward certain defenses, such as insanity (e.g., “The plea 
of not guilty by reason of insanity is a loophole that 
allows many criminals to escape punishment”). Each 
subject was asked “Do you have conscientious scruples 
against capital punishment?” and the subject population 
was divided for analysis into serupled and nonserupled 
categories on the basis of responses to that question. 


Dr. Wilson found that his nonscrupled subjects were 
{t) more likely to convict, (ii) more confident in their 
judgments of guilt or innocence, (iii) inclined to impose 
more severe non-capital punishments, (iv) more likely to 
be biased for the prosecution and against the defense, and 
(v) more likely to be biased against the insanity defense, 
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| 
than were his scrupled subjects. The first three findings 
were statistically significant under ordinarily accepted 
standards using the chi-square analysis; the last two ap- 
proached but did not reach significance, and therefore w ere 
treated as indications of direction. | 


b. The Faye Goldberg Study. (Again, although a sum- 
mary of this study appears at Bumpers R. 73-77, we pre- 
fer to refer to a fuller report of it that we pave from 
Professor Goldberg.) 


Dr. Goldberg, an Assistant Professor of Psychology at 
Morehouse College, studied a total of 200 college students, 
100 Negro and 100 white. Each was given a set of brief 
written descriptions of the evidence in 16 capital cases, 
and was asked to (i) record a verdict (which might be 
guilty of first degree murder, guilty of a lesser offense, 
not guilty or not guilty by reason of insanity); and (ii) 
impose a sentence (which might be death, life, a term of 
years, or “other”). At the conclusion of this procedure, 
each subject was asked: “Do you have conscientious 
Scruples against the use of the death penalty?” Interest- 
‘ingly, about half of the subjects: who answered this ques- 
tion affirmatively were willing to impose the death pen- 
alty in at least one of the hypothetical sentencing situa- 
tions. As a result, two devices for classifying subjects as 

“serupled” versus “non-scrupled” were available: (A) sub- 
jects might he classified as scrupled if they answered the 
conscientious scruples question in the affirmative, regard- 
less of their sentencing performance; or (B) subjects might 
be classified as scrupled only if they both answered the 
question in the affirmative and declined ever to aces e 
the death penalty. 


Dr. Goldberg finds that, among her subjects, 61% report 
conscientious scruples. The percentage is higher among. 
women (64%) than among men (69%). [This finding is 

; | 
| 
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consistent with the reported findings of the national polls, 
such as Gallup and Louis Harris.**] It is considerably 
higher among Negroes (76%) than among whites (47%), 
although when persons who are willing to vote to impose 
the death penalty in at least one hypothetical case are 
classified as nonscrupled, the races are not significantly 
differentially represented in the scrupled and nonscrupled 
groups. [This finding is likely affected by the use of college 
students as subjects. A Louis Harris poll indicates that, 
on the basis of a national sample, “the more affluent parts 
of society” generally, and college graduates particularly 
tend to favor capital punishment, as compared with poorer 
and less well educated persons.°°] People who report that 
they are not scrupled are (i) more likely to convict; (ii) 
more likely to convict of more serious offenses; (iii) more 
likely to reject the insanity defense; and (iv) likely to 
impose a more severe sentence upon conviction. These 
findings are still more sharply emphasized if the differen- 
tiation between scrupled and nonscrupled jurors is made 
on the basis of sentencing performance as well as the sub- 
jects’ responses to the conscientious scruples question. 


e. The Robert Crosson Study. (This is an unpublished 
doctoral dissertation at the Western Reserve University, 
titled “An Investigation into Certain Personality Variables 
among Capital Trial Jurors,” and dated January, 1966.) 


Crosson studied persons taken from the jury lists of a 
county court in Ohio. Thirty-six randomly selected “non- 
scrupled” jurors and thirty-six randomly selected “seru- 
pled” jurors were given a battery of psychological exam- 


59 See the polls cited in note 3S supra. Gallup reports 49° of women 
opposed to capital punishment, 33% in favor of it; 459¢ of men op- 
posed, 47% in favor. Louis Harris reports 51% of women opposed, 
31% in favor; 43% of men opposed, 449% in favor. 


6 See poll cited in note 38, supra. 
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nations. The nonserupled group consisted of persons who 
had in fact been death-qualified and served on capital 
juries. The scrupled group consisted of persons who had 
served on non-capital criminal juries, and who answered 
positively the question whether they had conscientious 
scruples against the death penalty. 


Crosson’s principal finding is that nonscrupled jurors 
tend to be more conservative, less liberal, than scrupled 
jurors. This difference is statistically significant by ac- 
cepted measures. There is also a tendency in the data, 
not reaching significance, that suggests scrupled jurors 
are better in critical thinking than nonserupled jurors. 


d. The Hans Zeisel Study. (This is an unpublished 
manuscript entitled “Some Insights into the Operation of 
Criminal Juries,” dated 1957. It is a product of the Chi- 
cago Jury Study, which is described in, inter alia, Kanven 
& Zetser, THe American Jury (1966).) 


Dr. Zeisel’s findings are based upon interviews of 1248 
persons who actually served as jurors in Chicago and New 
York. A measure of the “prosecution-proneness” of each 
was derived from comparison of his first-ballot voting with 
that of his fellow jurors. (The cases on which the jurors 
sat included a range of criminal charges, only one per cent 
of the trials being capital.) A number of other attitudes 
and attributes of the jurors were examined, including their 
profession of scruples against capital punishment. On the 
basis of interview data, the juror population was classified 
as having no scruples, “some” scruples, or “major” scruples 
against the death penalty. " 


The only juror attitude examined that was found to be 
significantly associated with prosecution-proneness was 
the absence of death scruples. Jurors reporting no scruples 
were 28% more likely to convict than persons reporting 
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major scruples. Dr. Zeisel concludes that “Jurors who are 
for the death penalty happen also to be more prosecution ° 
prone than the jurors who are against it.” 


3 

In addition to these four studies, there is little informa: 
tion in the public domain that appears relevant. We have 
adverted to the national polls (footnote 38, supra) show- 
ing (A) that a majority of the American publie which has 
made up its mind on the subject of the death penalty 
opposes capital punishment; (B) that women oppose the 
penalty in significantly greater numbers than men; (C) 
that persons in the less affluent and less educated classes 
also oppose the penalty more frequently than their more 
affluent and better educated counterparts. There is also’ 
a body of psychological literature—that dealing with the 
“authoritarian personality” “—which may well provide 
psychiatric concepts that explain the noted concurrence of 
punitive and prosecution-prone attitudes with approval of 
the death penalty in nonscrupled jurors. But we must 
admit that although this literature suggests “authori- 
tarians” would likely be nonscrupled (as, also, prosecution- 
slanted), it lacks specific inquiry into the question whether 
nonscrupled jurors, as distinguished from serupled jurors, 
are characteristically “authoritarian.” 


61 The leading work is ApoRNo, FrENKeEL-Brunswik, Levrysox & 
Saxrorp, THE AtTHORITARIAN Person atiry (1950). See Christie & Cook, 
a Guide to the Published Literature Reluting to the Authoritarian Per- 
sonality, 45 J.Psychol. 171 (1958); Sidney, Certain Determinants and 
Correlates of Authoritarianiym, 49 Gexetic Psycr. Monocrapus 187, 
191-203 (1954). : . 


ISSUES PRESENTED 


1. Whether it was reversible error for the trial court 

to exclude for cause those prospective jurors who pro- 
fessed an unyielding opposition to the imposition of capi- 
tal punishment which was an alternative penalty to be 
exercised in the discretion of the jury under the provi- 
sions of 22 D. C. Code § 2801 (1967), pursuant to which 
appellant was tried and found guilty by a jury and sen- 
tenced to imprisonment by the court? 
' 2. May the trial court be held to have commited re- 
versible error by instructing the jury on the death pen- 
alty where the relevant penalty provision can now be 
deemed to be constitutionally invalid in light of the re- 
cent Supreme Court decision in United States v. Jackson 
and where the prosecution did not specifically request the 
death penalty? 


INDEX 


Counterstatement of the Case —————______. 
a. The Voir Dire on Selection of the Jury ——~______ 
b. The Trial 

Summary of Argument —_.. 

Argument: 


I. It was not error for the trial court to exclude for 
cause those prospective jurors who professed an un- 
yielding opposition to, and predetermined bias against, 
the imposition of capital punishment which was an 
alternative penalty to be exercised in the discretion of 
the jury under the provisions of 22 D.C. Code § 2801 
(1967), pursuant to which appellant was tried and 
found guilty by a jury and sentenced to imprison- 
ment by the court; even if it was error, it was not 
prejudicial error 


II. The trial Court’s instruction on the death penalty was 
not error, let alone prejudicial error — ~~ ___ 


Conclusion 
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United States Court of Appeals 


For THE DIstRicT OF COLUMBIA CIRCUIT 


No. 21,538 


OLIVER R. WEST, APPELLANT 
Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 28, 1966, appellant, Oliver R. West, was 
charged with carnal knowledge of a female child under 
16 years of age in violation of 22 D.C. Code § 2801 
(1967). At arraignment appellant entered a plea of not 
guilty. Appellant was tried before a jury and District 
Court Judge Bryant, and on May 9, 1967, was found guil- 
ty as charged (Tr. 204). Appellant was subsequently 
sentenced by the court to imprisonment for a period of 
three to nine years. 


(1) 


2 


a. The Voir Dire on Selection of the Jury 


At the commencement of the proceedings the prosecu- 
tion inquired as to whether the trial judge would voir dire 
the jury concerning the imposition of capital punishment, 
an alternative penalty provision under the relevant stat- 
ute (Tr. 3-4). Judge Bryant acknowledged the propriety 
of the intended voir dire and suggested that counsel, 
rather than he, conduct the requested examination of the 
jurors (Tr. 3-4). During the course of the ensuing voir 
dire Government counsel explained to the general array of 
prospective jurors that he would question them about 
certain matters concerning capital punishment because, 
as the judge would later instruct them, the law provided 
“that if an individual is found guilty of this offense the 
jury may, in its discretion, impose capital punishment” 
(Tr. 7). 

Government counsel then proffered the following ques- 
tion (Tr. 7). 


“The first question is whether there is anyone op- 
posed to capital punishment? Now I would like you to 
first stand, if you will and identify yourself, so that 
counsel and I may know.” 


In response to this inquiry nine of the prospective jurors 
answered in the affirmative. Each of these individuals 
was further interrogated by the prosecution as follows. 
(Tr. 7-10). 


“Let me ask you, is your opposition to capital pun- 
ishment such that you would be unable to follow the 
instructions of the judge based on the evidence in 
this case as to the alternative punishment that can 
be provided? In other words, is your opposition such 
that no matter what the evidence was, no matter 
what the Judge told you was permissible that you 
could not return a capital punishment verdict? (Tr. 
7). 


1 See 22 D.C. Code § 2801 (1967). 
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The uniform reaction of the nine designated veniremen 
to this later question was an unqualified “Yes” (Tr. 7- 
10). 

The prosecuting attorney proceeded to indicate to the 
trial judge, at the bench, that since it was apparent that 
under no circumstances could these potential jurors rend- 
er a verdict imposing the death penalty he would request 
they be stricken for cause (Tr. 11-12). Appellant’s 
counsel registered his opposition to this demand on the 
grounds that the death penalty was not mandatory under 
the statute and that the jurors’ scruples regarding capi- 
tal punishment were not relevant to the issue of guilt or 
innocence (Tr. 11-12). This plea was rejected by the trial 
judge who ruled that those jurors who were identified as 
“scrupled’” would be stricken for cause. At the court’s 
suggestion, and upon agreement of counsel, it was decided 
that this exclusion would be effectuated by omitting the 
names of the scrupled jurors from the standard jury call, 
rather than a public censor, to prevent any prejudice or 
adverse interpretation of the court’s action (Tr. 12-18). 

Before the formal exclusion procedure was initiated ap- 
pellant’s counsel addressed the entire array of venire- 
men, including the nine diagnosed as scrupled, in the fol- 
lowing manner (Tr. 18-14) : 


“Now ladies and gentlement of the perspective jury 
panel as Mr. Palmer has inquired of you and has 
told you that the law does provide for capital pun- 
ishment in the discretion of the jury—in other words, 
it is not mandatory that if you should find an indi- 
vidual guilty of carnal knowledge, you could, but you 
are not compelled to, impose capital punishment. 

Now do any of you feel so strongly about the na- 
ture of this particular charge, that is carnal knowl- 
edge of a child under 16 years of age, feel so strong- 
ly about it that if you felt the evidence justified a 
verdict of guilty that you would be compelled in your 
mind to vote for capital punishment? 


Do I make my question clear? Does anyone not un- 
derstand it? In other words, do you feel that if you 
avere to find a defendant guilty of carnal knowledge 
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of a child under sixteen years of age, do you feel in 
your mind you would vote for capital punishment 
even though it is discretionary? Thank you.” 


None of the prospective jurors voiced an affirmative re- 
' sponse and the process of final selection began (Tr. 14). 
Each side had exhausted seven of their twenty permissi- 
ble peremptory challenges before an agreeable jury panel 
was activated (Tr. 28-29). Appellant did not exercise any 
challenges for cause. 

After the designated jurymen were duly sworn and im- 
paneled, but prior to the Government’s opening address, 
appellant’s counsel requested a bench conference and re- 
iterated his opposition to the exclusion of those jurors 
“opposed to capital punishment” (Tr. 32). In addition 
to the grounds stated in his prior objection he argued 
that the penalty provision of the carnal knowledge stat- 
ute, that “leaves it within the province of the jury wheth- 
er or not to impose the death sentence,” was unconstitu- 
tional (Tr. 33-84). He appealed to the court, in essence, 
that 

“Tt affects a man’s right to a trial by jury because 
the consideration may be such, it did not happen in 
this case, but it may be such that he would be com- 
pelled to give up the right to a jury trial rather than 
gamble with his life. 

Just recently I believe a judge in a Federal Court 
declared the Lindbergh law unconstitutional because 
it did just that and the jurors who are opposed to 
capital punishment have been excluded and I would 
ask the Court at this time, in order to preserve the 
record, that the Court not instruct the jury as to 
capital punishment. I think it is unconstitutional 
and that they should be told they could not bring in 
the death penalty in this case.” (Tr. 33-34). 


This motion was denied and the Government continued 
with its case (Tr. 34). 
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b. The Trial 


The Government’s evidence at trial overwhelmingly 
proved appellant guilty of having sexual intercourse (pen- 
etration) with Vivian Nelson Kilpatrick, a ten year old 
girl, on or about April 23, 1966. 

The complainant, Vivian Nelson Kilpatrick, testified 
that at the time of the alleged incident, April 23, 1966, 
she was ten years old and lived at 1101 7th Street, S. E., 
Apt. 804, in the District of Columbia, with her aunt, 
Shirley Riddle, and her cousins, Shirlatta and Marcus 
Riddle and Beatrice Crawford (Tr. 41-45, 60-63). Vivian 
attended elementary school at that time and would often 
care for her younger cousins when her aunt was working 
(Tr. 45, 61). While she was residing with her aunt Vivi- 
an came to know appellant, Oliver R. West, as her aunt’s 
“boy friend” and had seen him “maybe 20 or 15 times” 
both at her aunt’s apartment, where he sometimes slept 
overnight, and when “he took me and my aunt and the 
children over to my grandmother’s house” (Tr. 45-46, 
65-68) . 

On Friday, April 22, 1966, Vivian was present in her 
aunt’s apartment taking care of her cousins while her 
aunt was “elsewhere” and Miss Crawford was in Balti- 
more (Tr. 46-47, 64). They all went to bed in one of the 
two bedrooms in the apartment somewhere around 9:00 
or 9:30 p.m. (Tr. 47-49, 64, 67). Later that night (actu- 
ally the early morning hours of Saturday, April 23, 1966) 
Vivian heard someone enter the front door of the apart- 
ment and then noticed appellant, who had a key to the 
front door, when “he came into the bedroom where I was 
sleeping . . .” and she could see him clearly as there was 
a “glare coming in from outside the window” (Tr. 49-50, 
68-70). She said that appellant then “picked me up un- 
der my arms and put me in my aunt’s bedroom” (Tr. 49, 
71-72). He then “went into the bathroom and he took off 
his clothes and he came back into the bedroom and locked 
the door to my aunt’s bedroom” (Tr. 50, 72, 75). 

Vivian related that when appellant returned from the 
bathroom he got “in my aunt’s bed” and “[h]e got on top 
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of me and I pushed him off and he said don’t be scared 
because I am not going to hurt you” (Tr. 51, 52, 75). 
She could still see him very clearly at the time because 
the light eminating from the open bathroom door reflected 
into her aunt’s bedroom (Tr. 75). Vivian stated that ap- 
pellant, who had the “smell” of liquor on his breath and- 
spoke in a “rough” voice, sueceded to “take off my under- 
pants” and “put his private in me” as both of his hands 
were around her chest (Tr. 52-55). Vivian explicitly 
stated that she was positive that his “private” actually 
went inside of her part “that you go to the bathroom” 
because she could feel this and it was painful (Tr. 53). 
This event lasted about five minutes and when it ended it 
was about 4:00 (April 23, 1966) in the morning as she 
could see the “glowing lights on the hands and the num- 
bers” of her aunt’s clock which was situated “right above 
my head” over the bed (Tr. 56, 75). Vivian said she 
then “. . . took my pants off the dresser and I went back 
into the bedroom I was sleeping in with my cousins” 
(Tr. 56, 76). 

At approximately 6:30 or 6:45 a.m. her aunt returned 
home and Vivian related to her what had happened ear- 
lier that morning (Tr. 57, 76). Her aunt then told ap- 
pellant, who was still sleeping in her aunt’s bedroom at 
the time, “to pack his clothes and get out” (Tr. 77-78). 
Shortly thereafter the police arrived and took Vivian to 
the Sex Squad and the D. C. General Hospital where she 
was examined by a lady doctor, Dr. Josephine J. Isabel, 
whom she identified in court (Tr. 57-58). 

In response to additional questions Vivian explained 
that she did not attempt to scream, holler or seek help 
because she “was scared” (Tr. 57, 76). She stated that 
no one had ever done this to her before (Tr. 56, 79, 82- 
83). Vivian positively identified appellant, in court, as 
her assailant (Tr. 45-46). 

The next witness called on behalf of the Government 
was Mrs. Shirley Rose Riddle, Vivian’s aunt (Tr. 84). 
Mrs. Riddle explained that Vivian came to live with her 
in February of 1966 and often looked after her children 
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while she was at work (Tr. 84-86, 101). As of April, 
1966, Mrs. Riddle said that she had been dating appel- 
lant, who was her boy friend, for about ten months and 
that he sometimes slept at her apartment (Tr. 85-86, 91). 
Appellant had his own key to the apartment (Tr. 93). 

On Friday night, April 22, 1966, Mrs. Riddle worked 
from 10:00 p.m. until 2:00 a.m. the next morning (Tr. 
87, 100). After work she attended a party at 1726 
Brandywine St., S. E., and did not arrive home until 
“around 6:30 or quarter to seven” on Saturday, April 
23, 1966 (Tr. 88, 100-101, 105). When she returned 
home she went directly to her bedroom where she found 
appellant sleeping. He looked and smelled as if he had 
been drinking. (Tr. 89, 90, 110). Mrs. Riddle said that 
she was rather surprised to find him there because he 
was not expected that weekend (Tr. 87-88, 99-100, 109). 
Shortly thereafter Mrs. Riddle spoke to Vivian who de- 
scribed what appellant had done to her (Tr. 90, 111). 
Mrs. Riddle demanded that appellant leave the premises 
and called the police who accompanied her and Vivian to 
the Sex Squad and then to the D. C. General Hospital 
(Tr. 90, 111). 

The final Government witness was Dr. Josephine J. Isa- 
bel, whose testimony, as indicated below, was corrobora- 
tive of Vivian’s testimony, the substance of the corpus 
delecti. Dr. Isabel, a resident in pediatrics at the D. C. 
General Hospital in April of 1966, testified that she per- 
formed a physical examination upon Vivian Nelson Kil- 
patrick at approximately 12:45 p.m. on April 23, 1966 
(Tr. 118-114). Particular attention was focused on the 
sexual organs of the young lady (Tr. 114). This exam- 
ination revealed that the hyman was torn and the genital 
area was reddened, irritated, and tender (Tr. 115). The 
rupture of the hyman appeared to be a fresh laceration 
and tear because of the redness, tenderness and irritation 
evident in that immediate area (Tr. 114-116, 118). Dr. 
Isabel also stated that she performed a sperm test but 
that no intact sperm or foreign substance was present in 
the genital tract (Tr. 116, 119). She further explained 
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that the life of a sperm in the female is estimated at 
one to two hours and that “it would be unusual to find 
intact sperm” some eight hours after its entrance into 
the vaginal tract (Tr. 116-118). There was no evidence 
of blood or active bleeding but this, she added, was not 
unusual because of the superficial non-vascular nature of 
the hyman tissue, and its presence would be dependent on 
the extent of the laceration (Tr. 119-120). In this in- 
stance, the tears were confined to the superficial mem- 
brane tissue (Tr. 120-121). 

In the professional opinion of Dr. Isabel, Vivian Kil- 
patrick’s sexual organs had been penetrated, for the first 
time, within the 24 hour period immediately preceding 
the examination (Tr. 114-116, 118-119). 

Appellant testified in his own behalf (Tr. 126). In 
pertinent part, he acknowledged his meretricious rela- 
tionship with Mrs. Riddle, that he possessed a key to her 
apartment where he frequently spent the night, and that 
he knew Vivian Kilpatrick as Shirley’s niece and that 
their relationship was “as it should be” as between a child 
and a grown-up (Tr. 127-129, 135, 145-147). 

Specifically, appellant stated that he did go to Mrs. 
Riddle’s apartment somewhere around 1:00 or 1:30 a.m. 
on April 23, 1966, after spending the earlier part of the 
evening with his brother and a female acquaintance. He 
had been drinking earlier that evening. (Tr. 130, 136- 
141). Upon his arrival at Mrs. Riddle’s apartment ap- 
pellant stated that he entered, turned on some of the 
lights, and discovered that Shirley was not home (Tr. 
141-145). Appellant then made a long distance phone 
call from the bedroom or livingroom area and went di- 
rectly to sleep in Mrs. Riddle’s bedroom. He did not wake 
up until somewhere between 6:30 and 7:30 that morning 
when Mrs. Riddle entered the bedroom and made an ac- 
eusation and requested that he leave the apartment. (Tr. 
131-133, 141). Appellant testified that he denied the inci- 
dent and departed for his brother-in-law’s house (Tr. 
133). He reaffirmed this denial at trial (Tr. 144). Ap- 
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pellant was subsequently arrested the following Tuesday, 
April 26, 1966 (Tr. 133-134). 

The only other evidence presented on appellant’s behalf 
was in the nature of character testimony offered by three 
witnesses who knew him and briefly testified as to his 
good reputation for truth and veracity in the community. 
No testimony was offered concerning the substantive facts 
of the case. (Tr. 148-154.) 


SUMMARY OF ARGUMENT 


The trial court properly excluded for cause those pros- 
pective jurors who professed an unyielding opposition to 
the imposition of capital punishment which was an alter- 
native penalty to be exercised in the discretion of the 
jury under the provisions of 22 D. C. Code § 2801 (1967). 
It is well established that where a jury is vested with such 
discretion the state may challenge for cause since it is 
entitled to the maximum penalty if the proof shall justify 
it. The veniremen so challenged in the instant case un- 
equivocally indicated that they could not return a penalty 
of death under any conceivable circumstances. Since 
their participation would have effectively precluded the 
Government from obtaining a maximum penalty under 
the relevant statute, as it was then construed, the so-called 
“serupled” jurors were properly stricken for cause. 

However, even if their exclusion was error, it was cer- 
tainly not reversible error. Reversible error without a 
sufficient showing of prejudice is valid only when error, 
in the alleged form of arbitrary exclusion, dominates the 
early stages of the judicial process where prospective 
jurors are selected for general venires by court officials 
from the community at large. Moreover, when related 
problems are encountered at the voir dire level, proof of 
prejudice is always pre-requisite to reversal. Appellant 
does not allege any deficiency, constitutional or otherwise, 
at the former level, and there is no proof of any prejudice 
at the latter. 
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Appellant has no legal right to a jury which includes 
those persons who because of seruple or bias might favor 
his cause, i.e., some who are opposed to one possible pen- 
alty with which he is faced. His right is to absolute im- 
partiality. The uncontroverted record reveals that the 
only jurors who were excused for cause manifested an 
irrevocable commitment to vote against the death penalty 
regardless of the facts and circumstances of the case and 
the instructions of the judge. There were none, among 
the remaining veniremen, who felt compelled to invoke 
the death penalty if they should find appellant guilty. 
Thus, even before appellant availed himself of his per- 
emptory challenges he was assured a “neutral” panel. 
That the final panel was in fact impartial as to penalty 
is also inferable from the fact that appellant waived thir- 
teen of twenty permissible premptory challenges, that no 
jurors were accepted whom appellant unsuccessfully chal- 
lenged for cause, and by virtue of the jury’s discretion 
not to impose a capital punishment verdict. 

Appellant’s argument with respect to the matter of 
prejudicial error as it relates to the issue of guilt is com- 
pletely devoid of merit. The Supreme Court in Wither- 
spoon v. Illinois and Bumper v. North Carolina rejected 
his premise that the effect of the exclusion of death 
serupled jurors is to swear a partial, biased and prosecu- 
tion-prone jury. Furthermore, in light of the overwhelm- 
ing strength of the Government’s case, the jury had little 
choice but to return a verdict of guilty against appellant. 

Nor does it matter that the jury, in light of Jackson 
v. United States, could not have constitutionally imposed 
the death penalty as provided by the relevant statute. 
Appellant was tried and convicted approximately one year 
prior to the Supreme Court’s decision in Jackson and the 
trial court justifiably relied on established precedent as 
a basis for its conduct. This attempt by appellant to 
vitiate retroactively a verdict, where appellant suffered 
no prejudice under Jackson because he requested and re- 
ceived a jury trial, was tried and convicted by an impar- 
tia] jury on the most convincing and trustworthy evidence, 


11 


was not sentenced to death by the jury and was afforded 
all other constitutional safeguards, is contrary to the 
spirit of that doctrine. Since the jury selection standards 
employed here did not and could not have undermined 
the “integrity of the fact finding process” and consider- 
ing the justifiable reliance of the trial court, as well as 
the impact of such a holding on the administration of 
justice, a decision against the complete retroactive appli- 
cation of Jackson, as it affects the present case, is war- 
ranted. 

Even if a contrary determination is made, this would 
still not compel reversal. It does not matter that the trial 
judge for any reason, or no reason, may have excused 
more from the panel than he needed to excuse, so long 
as none, among those who remained, suffered on this ac- 
count an impediment to proper service. The record dem- 
onstrates that appellant was tried and convicted by a jury 
that was neither biased illegally unrepresentative, unfair 
or partial—either as to penalty or guilt—but truly “neu- 
tral” in all respects. Appellant was entitled to no more. 

The trial court’s instruction on the death penalty was 
not error, let alone prejudicial error. Assuming the cor- 
rectness of our argument against the retroactive appli- 
cation of Jackson, then the court’s penalty instructions 
were unquestionably appropriate. However, even assum- 
ing that it was error for the trial court to instruct the 
jury that they had discretion to impose the death penalty, 
appellant was not prejudiced in any way since the jury 
did not impose the death penalty. Similarly, appellant’s 
claim that the court’s charge may have induced the jury 
to compromise their verdict is unreal, if not wholly illu- 
sory, in light of the strength of the Government’s case 
and the rather innocuous and brief references pertaining 
to capital punishment made by counsel during the course 
of their closing address to the jury. 
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ARGUMENT 


I. It was not error for the trial court to exclude for cause 
those prospective jurors who professed an unyielding 
opposition to, and predetermined bias against, the im- 
position of capital punishment which was an alterna- 
tive penalty to be exercised in the discretion of the 
jury under the provisions of 22 D.C. Code § 2801 (1967), 
pursuant to which appellant was tried and found guilty 
by a jury and sentenced to imprisonment by the court; 
even if it was error, it was not prejudicial error. 


(Tr. 7-14, 28-29, 41-56, 60-75, 82-84, 87-105, 113- 
116, 118-119, 121, 126-154, 172-178, 182-186, 199- 
200, 204) 


Appellant contends, generally, that those veniremen 
who were opposed to capital punishment were systemati- 
cally excluded from jury participation, for cause, in a 
ease where the jury could not have constitutionally im- 
posed the death penalty. This process of juror selection, 
appellant claims, deprived him of a jury which fairly rep- 
resented a cross section of the community and denied him 
a fair trial by an unbiased jury. (Appellant’s Br. 12- 
13). We ascertain no error on any of the alleged grounds 
and certainly nothing approaching prejudicial error. 

Specifically, appellant invokes the Sixth Amendment as 
the basis for his inaugural constitutional demand for re- 
versible error. He urges that the process of juror selec- 
tion at the voir dire, which precluded the impaneling of 
those veniremen who manifested an unyielding seruple 
against capital punishment, deprived him of a jury which 
fairly represented a significant cross-section of the com- 
munity in violation of that provision. (Appellant’s Br. 
13-20). This contention is without merit. 

To be sure, “it is part of the established tradition in 
the use of juries as instruments of public justice that the 
jury be a body truly representative of the community.” 
‘Smith v. Texas, 311 U.S. 128, 180 (1940) ; Glasser v. 
United States, 315 U.S. 60 (1942) ; Labat v. Bennett, 365 
F.2d 698, 723 (5th Cir. 1966) (en banc). And, the arbi- 
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trary and systematic exclusion from a jury of any iden- 
tifiable group in the community is certainly unconstitu- 
tional. Thiel v. Southern Pacific Co., 328 U.S. 217 
(1946) ; Smith v. Texas, supra; Glasser v. United States, 
supra. However, fundamental to these concepts of the 
American jury system is the well settled doctrine, recog- 
nized by this Court in Turberville v. United States, 112 
U.S. App. D.C. 400, 408, 303 F.2d 411, 419, cert. denied, 
370 U.S. 946 (1962) that, 


“The point at which an accused is entitled to a fair 
cross-section of the community is when the names 
are put in the box from which the panels are drawn. 
(emphasis supplied) .” 


At this stage of the judicial process, where prospec- 
tive jurors are selected by court officials from the 
community at large, the invidious effects of wrong- 
ful exclusion are not limited to the individual but 
infiltrates throughout the entire jury system, the law 
as an institution, the community itself, and the demo- 
cratic ideals reflected in the process of the courts, Ac- 
cordingly, it is only when error in the form of arbitrary 
exclusion infects this particular phase of the judicial 
cycle that a showing of prejudice is not pre-requisite for 
reversal. See Strouder v. West Virginia, 100 U.S. 303 
(1879) ; Pierre v. Louisiana, 306 U.S. 354 (1989) ; Ham- 
ilton v. Alabama, 368 U.S. 52 (1961) ; Ballard v. United 
States, 329 U.S. 187 (1946); Glasser v. United States, 
supra; Thiel v. Southern Pacific Co., supra; Labat v. 
Bennett, supra; United States v. Puff, 211 F. 2d 171, 
180-186 (2nd Cir.), cert. denied, 347 U.S. 968 (1954); 
Pope v. United States, 372 F. 2d 710 (8th Cir. 1967) ; 
Turberville v. United States, supra. 

It is significant that appellant does not allege any abuse 
or constitutional deficiency at this level of jury selection; 
nor was there any. Rather, he states that “the Trial 
Court permitted jurors opposed to capital punishment to 
be excluded for cause from the jury... thereby denying 
appellant a jury which fairly represented a cross-section 
of the community” (Appellant’s Br. 19). Poignantly rele- 
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| vant to this latter comment is the residue of the above 


quoted language borrowed from Turberville v. United 
States, swpra, 112 U.S. App. D.C. at 408, 303 F. 2d at 
419, 


“Chance governs the next step. The panel drawn by 
lot may or may not be a cross section of the com- 
munity. No maneuvering or purposeful selection is 
permitted at that stage, lest the final twelve be by 
design of one or another thought or character. The 
right of an accused in respect to the panel and the 
final jury are (1) that there be no systematic inten- 
tional exclusion of any section of the community and 
(2) that there be left as fitted for service no biased 
or prejudiced person (emphasis supplied) . 


Therefore, the lesson of Turberville, is entirely consistent 
with appellant’s contentions with respect to bias and sys- 
tematic exclusion. It is when we consider the standard 
necessary to compel reversal that the settled state of the 
law opposes him. 

Appellant augments his aforementioned assertion of er- 
ror with a request for relief “irrespective of a showing 
of prejudice” (Appellant’s Br. 15). Appellant’s authority 
for this proposition is Crawford v. Bounds, 4th Circuit 
No. 10,981, decided April 11, 1968 (en banc), which re- 
jected, in large part, the prevailing law of this and al- 
most every other federal jurisdiction and is now at odds 
with the recent judicial pronouncements of the Supreme 
Court. Witherspoon v. Illinois, 36 U.S.L.Week 4504 
(June 3, 1968) ; Bumper v. North Carolina, 36 L. Week 
4513 (June 3, 1968). However, it is well established that 
appellant is not entitled to reversal on the stated grounds 
so long as the jurors who actually heard the evidence and 
participated in the ultimate verdict were impartial and 
unbiased. Turberville v. United States, supra, 112 U.S. 
App. D.C. at 407-410, 303 F, 2d at 418-21. United States 
v. Puff, supra at 180-188.* And, in their recent confron- 


2In Puff, the court stated (211 F.2d at 184-185): “It will be 
noted that all the cases cited stem from the fundamental theory 
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tation with a set of circumstances strikingly similar to 
the present, the Supreme Court emphasized that there is 
no “per se Constitutional rule requiring the reversal of 
every conviction returned by a jury selected as this one 
was.” Witherspoon v. Illinois, supra, 36 U.S.L. Week at 
4505. 

Careful consideration of the guidelines expressed by the 
Supreme Court in Witherspoon are even more convincing 
and controlling. Petitioner Witherspoon was found guilty 
by a jury who fixed his penalty at death. At his trial 
the prosecution eliminated nearly half the venire of pros- 
pective jurors by challenging all those veniremen who 
expressed any qualms whatsoever about capital punish- 
ment—including all who said that they were opposed to 
capital punishment and all who indicated that they had 
conscientous scruples against inflicting it (42 veniremen), 
as well as those who said that they would never vote to 
impose the death penalty or that they would refuse even 
to consider its imposition in the case before them (5 ve- 
niremen). In narrowing the issue for purposes of their 
decision the Supreme Court attached special significance 
to the fact that (86 U.S.L. Week at 4504): 


“. .. the State of Illinois did not stop there (in ex- 
cluding only those who said that they could never 
vote to impose the death penalty or even consider it), 
but authorized the prosecution to exclude as well all 
who said that they were opposed to capital punish- 
ment and all who indicated that they had conscien- 
tous scruples against inflicting it.” 


that the American jury should be composed of impartial jurors. 
As a result, a party is entitled to an array of impartial jurors to 
which he may direct his peremptory challenges. To this a party 
is entitled as of right. But granted this, a party is entitled to no 
more. Having no legal right to a jury which includes those who 
because of scruple or bias he thinks might favor his cause, he 
suffers no prejudice if jurors, even without sufficient cause, are 
excused by the judge. Only if a judge without justification over- 
rules a challenge for cause and thus leaves on the panel a juror 
not impartial, does legal error occur . . . (Emphasis supplied)”. 
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The Supreme Court also acknowledged the existance of 
two distinct responsibilities entrusted to the jury.” First, 
to determine whether the petitioner was innocent or 
guilty; and second, if guilty, to determine whether his 
sentence should be imprisonment or death. On the basis 
of this dichotomy the Court said that it was not shown 
that the jury was biased with respect to the petitioner’s 
guilt. However, as far as the penalty was concerned, the 
Court did find prejudicial error—because, in its role as 
arbiter of the punishment to be imposed, this jury was 
not impartial as provided by the Sixth and Fourteenth 
Amendments. The Supreme Court expressed their finding 
of prejudicial error as follows (36 U.S.L. Week at 4506) : 


“If the State had excluded only those prospective 
jurors who stated in advance of trial that they would 
not even consider returning a verdict of death, it 
could argue that the resulting jury was simply “neu- 
tral” with respect to the penalty. But when it swept 
from the jury all who expressed conscientous or reli- 


gious scruples against capital punishment and all 
who opposed it in principle, the State crossed the line 
of neutrality. In its quest for a jury capable of im- 
posing the death penalty, the State produced a jury 
uncommonly willing to condemn a man to die.” 


The Court held that a sentence of death cannot be carried 
out if the jury that imposed or recommended it was chosen 
by excluding veniremen for cause because they voiced gen- 
eral objections to the death penalty or expressed conscien- 
tous or religious scruples against its infliction. 

The uncontroverted record in the case at bar indicates 
that during the course of the voir dire the prosecution 
eliminated for cause those prospective jurors who not 
only expressed a conscientous opposition to the imposition 
of capital punishment in general, but who, in addition, 
voiced their irrevocable commitment to vote against the 
death penalty regardless of the facts and circumstances of 


3 The Illinois statutory scheme invests the jury with substantially 
the same dichotomy of responsibilities as provided by 22 D.C. 
Code § 2801 (1967). See Illinois Review Statute 1959, § 360, 801. 
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the case and the instructions from the judge (Tr. 7-12). 
The prospective jurors who were excluded for cause on 
this basis responded affirmatively to the succeeding rele- 
vant question propounded by the prosecution (Tr. 7). 


“In other words, is your opposition such that no mat- 
ter what the evidence was, no matter what the judge 
told you was permissable that you could not return 
a capital punishment verdict? 


Thus, even assuming that no other factors were present, 
the striking of those prospective jurors who manifested 
such an “unambigous”* display of bias against the im- 
position of capital punishment would leave merely “neu- 
tral” jurors, at least with respect to the penalty, and no 
resulting prejudice. Witherspoon v. United States, supra. 

However, there is an additional factor in the record 
that appellant fails to mention. Where the prosecution in 
Witherspoon transgressed the permissible bounds of “neu- 
trality”, the appellant, in the present case, reinforced 
them. The critical occurance in this regard was appel- 
lant’s address to the prospective members of the final 
jury panel (Tr. 13-14). 


Now ladies and gentlemen of the perspective jury 
panel as Mr. Palmer has inquired of you and has 
told you that the law does provide for capital punish- 
ment in the discretion of the jury—in other words, 
it is not mandatory that if you should find an indi- 
vidual guilty of carnal knowledge, you could, but you 
are not compelled to, impose capital punishment. 

Now do any of you feel so strongly about the na- 
ture of this particular charge, that is carnal knowl- 
edge of a child under 16 years of age, feel so 
strongly about it that if you felt the evidence justi- 
fied a verdict of guilty that you would be compelled 
in your mind to vote for capital punishment? 

Do I make my question clear? Does anyone not 
understand it? In other words, do you feel if you 


Our designation of “unambigous” clearly falls within the rele- 
vant definitional guidelines espoused by the Supreme Court in 
Witherspoon v. United States, supra, 36 U.S. L. Week at 4505, 
footnote 9. 
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were to find a defendant guilty of carnal knowledge 
of a child under sixteen years of age, do you feel in 
your mind you would vote for capital punishment 
even though it is discretionary? Thank you. 


Their response to this interrogatory was unanimously 
negative (Tr. 14). In sum, the conduct of the prosecu- 
tion at the voir dire was designed to secure a jury panel 
that the Supreme Court in Witherspoon described as 
“neutral”. Counsel for appellant completely ensured this 
objective by his subsequent interrogation—taking us one 
step beyond the standard of “neutrality” as enunciated 
by the Supreme Court. The net effect of these accom- 
plishments was to produce a panel of twelve “neutral” 
persons—without a specific prejudice either for or against 
capital punishment—and accordingly, best qualified to 
follow intelligently the court’s penalty instructions and 
render an impartial verdict with respect thereto. Pope 
v. United States, supra at 725. The record is witness 
that they fulfilled their responsibilities with an acute 
sense of fairness and propriety. 

Like the jury in Witherspoon, they found appellant 
guilty as charged.* But unlike that case, where the death 
penalty was demanded by “a tribunal organized to re- 
turn a verdict of death”, prejudicial error was entirely 
absent from the record. Witherspoon v. Illinois, supra, 
36 U.S. L. Week at 4506-4507. Here, the jury did not 
impose the death penalty. Instead, the court sentenced 
appellant to imprisonment for a period of from three to 
nine years. We submit that only in a case, like Wither- 
spoon, where many of the prospective jurors indicate a 
mere persuasion against the imposition of capital punish- 
ment and are excluded on that basis from a panel that 
later returns a guilty verdict with the death penalty, can 
there be a claim of prejudice. See Witherspoon v. Illi- 
nois, supra, 36 U.S. L. Week 4507, footnote 21. In any 
event, appellant is not entitled to reversal because, as we 


5 The Supreme Court’s decision in Witherspoon did not affect the 
validity of that conviction, but merely the imposition of sentence. 
Witherspoon V. Illinois, supra 36 U.S.L.Week at 4507, footnote 21. 
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have indicated, the jurors who actually heard his cause 
were impartial and unbiased. Turberville v. United 
States, supra, 112 U.S. App. D. C. at 410, 303 F. 2d at 
421; United States v. Puff, supra, 211 F. 2d at 185; 
Witherspoon v. Illinois, supra, 36 U.S. L. Week at 4506; 
Bumper v. North Carolina, supra, 36 U.S. L. Week at 
4514. This is true, of course, even where some of the 
prospective jurors are excused without a sufficient show- 
ing of disqualifying scruples or bias. See United States 
v. Puff, supra, and cases cited therein.* 

Perhaps it should also be mentioned at this juncture, 
although it is discussed at more length in a succeeding 
argument, that appellant has no legal right to a jury 
which includes those, who because of scruple or bias, he 
thinks might favor his cause by exercising their opposi- 
tion to one of the possible penalties. United States v. 
Puff, swpra. Moreover, in asserting his opposition to the 
exclusion of those prospective jurors who admittedly pos- 
sessed incorrigible bias against capital punishment, his 
position boils down to a naked demand, not for an im- 
partial jury which is sincerely “neutral”, but for some- 
thing more akin to a right to have a jury prejudiced in 
his favor, The Constitution offers no such endowment. 
It only provides for absolute impartiality. Turberville v. 
United States, supra, 112 U.S. App. D.C. at 408, 303 
F, 2d at 419; United States v. Puff, supra. And indeed, 
in its role as assessor of the punishment, this jury truly 
embodied and exercised that impartiality to which appel- 
lant was constitutionally entitled. Glasser v. Unted States, 


¢It is significant to note that the record in the instant case 
reveals that appellant exhausted only seven of his available 20 
peremptory challenges before arriving at an agreeable constituency 
(Tr. 28-29). No jurors were accepted whom the appellant unsuc- 
cessfully challenged for cause and there is nothing to show that 
the jurors actually impanelled had been disclosed to be other than 
impartial. That, so far as disclosed, they were in fact impartial 
is also inferable from the fact that the appellant waived thirteen 
of his remaining peremptory challenges. Appellant was apparently 
quite satisfied as to the panel’s impartiality, even if not overjoyed 
about its complexion. Stroud v. U. S., 251 U.S. 380, 382 (1920); 
U. S. v. Puff, supra, 211 F.2d at 185-186; see also Spies v. Illinois, 
123 U.S. 131, 168 (1887). 
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supra, 315 U.S. at 84-86; Irwin v. Dowd, 366 US. 717, 
722-723 (1961) ; Turner v. Louisiana, 379 U.S. 466, 471- 
473 (1965). 

With respect to the matter of prejudicial error as it 
relates to the issue of guilt, the other segment of the 
Witherspoon division of juristic responsibilities, appellant 
predicates his opposition to the proceedings at voir dire 
on the broad language of the Fifth Amendment—that 
“(t]he exclusion of scrupled jurors denied the appellant a 
fair trial by an unbiased jury on the issue of guilt or 
innocence” in violation of due process of law (Appellant’s 
Br. 24-25). This conclusion is premised exclusively on 
the proposition that “the effect (of exclusion of scrupled 
veniremen) is to swear a partial, biased and prosecution- 
prone jury, composed of those veniremen most likely to 
ignore the presumption of innocence and to deprive the 
defendant of reasonable doubt on such issues as innocence, 
guilt of a lesser offense and sanity (Appellant’s Br. 25). 
This contention is completely devoid of merit. 

This Court previously denounced the same thesis when 
it decided Turberville v. United States, supra, 112 US. 
App. D.C. at 409, 303 F. 2d at 420. Furthermore, and 
fully dispositive of this contention, was the recent action 
of the Supreme Court in Witherspoon v. Illinois, supra, 
36 L.Week at 4505, and Bumper v. North Carolina, supra, 
36 U.S.L.Week at 4514, where this precise argument and 
identical authorities were emphatically and unequivocally 
rejected. 

In commenting on the petitioner’s failure to show that 
the jury was necessarily biased with regard to petitioner 
Witherspoon’s guilt, the Supreme Court emphasized that 
(Witherspoon v. Illinois, supra, 36 U.S. L. Week at 4505), 


“The data adduced by petitioner, however, are too 
tentative and fragmentary to establish that jurors 
not opposed to the death penalty tend to favor the 
prosecution in the determination of guilt. We simply 
cannot conclude, either on the basis of the record now 
before us or as 2 matter of judicial notice, that the 
exclusion of jurors opposed to capital punishment re- 
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sults in an unrepresentative jury on the issue of guilt 
or substantially increases the risk of conviction.” 


This determination was reiterated in Bumper v. North 
Carolina, supra, 836 U.S.L.Week at 4514, where it was 
urged that a “death qualified” jury, that recommended a 
sentence of life imprisonment rather than death, must 
necessarily be biased with respect to a defendant’s guilt 
and that his conviction must accordingly be reversed. The 
Supreme Court denied that this was the case or that 
there was an abridgement of petitioner’s right to an im- 
partial jury. They said (Bumper v. North Carolina, 
supra.) , 


“We cannot accept that contention in the present 
case. The petitioner adduced no evidence to support 
the claim that a jury selected as this one was is 
necessarily “prosecution prone”, and the materials re- 
ferred to in his brief are no more substantial than 
those brought to our attention in Witherspoon.” 


The verbatim application of the foregoing language to 
the case at hand is certainly appropriate. Appellant, who 
incorporates into the appendix of his brief the same ar- 
senal of empirical support rejected in the aforementioned 
decision, offers nothing new in the way of factual data 
to justify further consideration of this assertion (Appel- 
lant’s Br. 26, appendix). Indeed, such a claim cannot 
support an affirmative finding of prejudicial error. 

Also relevant to any determination of prejudicial error, 
whether it be fashioned in terms of due process or right 
to an impartial jury, is the substance of the factual rec- 
ord. Here, in light of the overwhelming strength of the 
Government’s case, the jury had little choice but to re- 
turn a verdict of guilty against appellant. 

The record discloses that the complainant, Vivian Kil- 
patrick, testified that during the early morning hours of 
Saturday, April 23, 1966, at which time she was ten 
years old, that appellant sexually assaulted her in a bed- 
room at her aunt’s apartment (Tr. 41-56, 60-75). Prior 
to that incident Vivian had known appellant, who fre- 
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quently visited her aunt and sometimes spent the night 
there, as her aunt’s boyfriend (Tr. 45-46, 65-68). He 
had his own key to the apartment (Tr. 49-68-70). Vivian 
positively identified appellant at trial as her assailant and 
specifically stated that she had never before experienced 
sexual intercourse (Tr. 45-46, 56, 79, 82-83). She also 
stated that appellant had the smell of liquor on his breath 
at the time of the incident (Tr. 52-55). 

Vivian’s testimony was completely corroborated by her 
aunt, Shirley Riddle and Dr. Josephine J. Isabel, the 
examining physician (Tr. 84, 118). Mrs. Riddle confirmed 
that appellant was her boyfriend at the time of the inci- 
dent and that he possessed a key to her apartment where 
he frequently spent the night (Tr. 85-86, 91, 93). Al- 
though she did not expect appellant to visit her on the 
week-end in question she did find him sleeping in her bed 
when she arrived home at approximately 6:30 or 7:00 on 
Saturday morning, April 28, 1966, after being absent 
from the premises since before 10:00 p.m. the previous 
evening (Tr. 87-100, 99-101, 105, 109-110). Appellant 
looked as if he had been drinking. Soon after Mrs. Rid- 
dle entered the apartment she was advised, by Vivian and 
her daughter, of the incident involving appellant and 
Vivian. (Tr. 90, 111.) Mrs, Riddle immediately requested 
appellant to leave and shortly thereafter called the police 
and accompanied Vivian to the Sex Squad and the D. C. 
General Hospital (Tr. 90, 111). 

Dr. Josephine J. Isabel, a resident physician in pedi- 
atrics at the D. C. Genera] Hospital, examined the sexual 
organs of Vivian at approximately 12:45 p.m. on April 
23, 1966 (Tr. 113-114). She testified that in her pro- 
fessional opinion Vivian’s sexual organs had, within the 
twenty-four hour period immediately preceeding the ex- 
amination, been penetrated for the very first time. (Tr. 
114-116, 118-119). This conclusion was a result of find- 
ing the symptomatic evidence of a reddened, irritated, 
and tender genital area and hyman rupture (Tr. 114- 
121). 
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Appellant tesified in his own behalf and denied the in- 
cident (Tr. 126-147). The defense offered no other sub- 
stantive testimony (Tr. 148-154). 

On the basis of the foregoing evidence the jury found 
appellant guilty of carnally knowing Vivian Kilpatrick (Tr. 
204). The facts clearly warranted this result. See Thomas 
v. United States, U.S. App. D.C. ——, 387 F.2d 191 
(1967) ; Roberts v. United States, 109 U.S. App. D.C. 75, 
284 F.2d 209 (1960), cert. denied, 368 U.S. 863 (1961) ; 
Walker v. United States, 96 U.S. App. D.C. 148, 223 F. 
24 613 (1955) ; McGuinn v. United States, 89 U.S. App. 
D.C. 197, 191 F. 2d 477 (1951) ; Ewing v. United States, 
77 U.S. App. D.C. 14, 185 F. 2d 633 (1942), cert. de- 
nied, 318 U.S. 776 (1948). Compare Franklin v. United 
States, 117 U.S. App. D.C. 381, 330 F. 2d 205 (1964). 

Although it does not appear that appellant relies upon 
it as a separate grounds for reversal, his reference to the 
“equal protection” doctrine as articulated by the Fourth 
Circuit in Crawford v. Bounds, 4th Cir. No. 10,981, de- 
cided April 11, 1968 Slip. Op. p. 23 (en banc) solicits our 


response (Appellant’s Br. 31). It can fairly be stated 
that the Supreme Court in Witherspoon impliedly reject- 
ed, for the most part, the rationale of Crawford. That 
they were conscious of that decision is evidenced by their 
reference to one narrow aspect of that case. The Supreme 
Court remarked (Witherspoon v. Illinois, supra, 36 U.S. 
Law Week 4507, Footnote 20) that, 


“It was part upon such a premise (the decision 
whether a man deserves to live or die must be made on 
scales that are not deliberately tipped toward death) 
that the Fourth Circuit recently invalidated a North 
Carolina murder conviction, noting that a Juror who 
felt it his “duty” to sentence every convicted murderer 
to death was allowed to serve that case, “while those 
who admitted to scruples against capital punishment 
were dismissed without further interrogation.” This 
“double standard”, the court concluded, “inevitably 
resulted in [a] denial of due process.” 


The failure of the Supreme Court to adopt any other basis 
(especially equal protection) and their specific rejection 


24 


of the numerous other principles enunciated by the Fourth 
_ Circuit (lack of interest in preservation of the death 
" penalty, the rigid unseparability of juristic responsibili- 
' ties (ie. determination of guilt and penalty, reversible 
error without a showing of prejudice, etc.) as well as 
' their strict conformance to the traditionally accepted 
' theories regarding the exclusion of death scrupled jurors 
_ in capital cases, in juxtaposition with the disregard of 
the same in Crawford, conclusively demonstrates their 
- overal disapproval of that decision. 

Alternatively, simple rejection of this “equal protec- 
tion” holding, in the context of the present case, can be 
made on the basis that there is not one iota of evidence 
that the practice complained of worked to discriminate 
directly and arbitrarily against a particular class of per- 
sons of which appellant was a member. See Smith v. Tex- 
as, supra, 811 US. at 130; Eubanks v. Louisiana, 356 
U.S. 584 (1958). Furthermore, all of the cases whose de- 
cisions rest, either in whole or in part, on equal protection 
grounds (some of which appellant cites as authority for 
his demand of reversible error without a showing of preju- 
dice) involve problems that deal exclusively with the 
“original” eligibility and selection of general venires and 
not those encountered at the voir dire level. See Labat v. 
Bennett, supra, 365 F.2d at 7 11-724 and cases cited there- 
in. As such, they are not relevant to the immediate situ- 
ation. See argument, supra, at pp. 12-14. In any event, 
as the principal thesis of this brief indicates, there was 
no resulting prejudice. 

In a final argument, appellant seeks reversal of his con- 
viction and the granting of a new trial principally on the 
ground that “death qualification” of the jury in the in- 
stant case could not have been justified on grounds that 
the prosecution had a recognizable and legitimate inter- 
est in excluding jurors who are opposed to capital pun- 
ishment from sitting on the penalty question because, un- 
der the statute in question, the jury could not have con- 
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stitutionally imposed the death penalty (Appellant’s Br. 
19, 22-24, 28).7 This contention is frivolous. 

Preliminarily, it has been made quite clear by a long 
series of authoritative judicial pronouncements, Annota- 
tion, Juror-Capital Punishment Scruples, 48 A.L.R. 2d 560 
(1965), that 


“Upon the theory that conscientous scruples against 
infliction of the death penalty under any circum- 
stances, or equivalent beliefs, equally disqualify a 
juror for cause in a prosecution for a capital crime, 
whether the law prescribes the single punishment of 
death upon conviction, or invests the jury, upon con- 
viction, with a discretionary power to assess death 
or life imprisonment according to the evidence and 
the circumstances, the rule has become generally ac- 
cepted that where the jury is vested with such dis- 
cretion the state may challenge for cause because 
it is entitled to the maximum penalty if the proof 
shall justify it.” 


The validity of this interest, as previously mentioned, was 
reaffirmed by the majority opinion in Witherspoon v. Il- 
linois, supra, 86 U.S. L.Week at 4506-4507, at least where 
prospective veniremen could not vote for the death pen- 


7 As part of this same argument appellant asserts that even if 
the state had a legitimate interest in preserving the death penalty 
that it was waived by the prosecution when it did not request this 
sanction (Appellant’s Br. 22). At another point in this argument 
appellant claims that on the ground that the prosecution waived 
the death penalty, the state did not have a legitimate interest in 
the preservation of the sentence to require that the penalty issue be 
submitted to a jury composed only of persons having no scruples 
against capital punishment (Appellant’s Br. 23). The irreconcilable 
inconsistency of these two statements is indicative of the folly 
inherent in each of them. Neither is supported by legal authority 
because there is none. It suffices to say that the interest of the 
state in the preservation of the death penalty accrues with the 
statutory charge against appellant and that since the ultimate dis- 
cretion to impose such a penalty lay exclusively with the jury, only 
they could exercise a knowing relinquishment of their existing 
right (i.e. a waiver). In terms of maxim—one (the prosecution) 
cannot waive that which is not his. 


alty under any circumstances.* Therefore, in permitting 
the prosecution in the instant case to challenge and ex- 
clude for cause those veniremen who professed unyielding 
scruples against capital punishment, without inquiring as 
to the effect of this inclination on the isolated issue of 
guilt, where appellant was tried pursuant to a statute that 
vested the jury with the discretion to impose a capital 
punishment sanction simultaneous with a finding of guilt 
(22 D.C. Code § 2801 (1967) ), the trial court proceeded 
in strict accordance with the established practice in the 
District of Columbia, Turberville v. United States, supra, 
and the Federal Courts in general. 

Nevertheless, it now appears, in light of the Supreme 
Court’s decision in United States v. Jackson, 36 U.S. L. 
Week 4277 (April 8, 1968), that the Jury could not have 
constitutionally imposed the death penalty under the exist- 
ing penalty provisions of the carnal knowledge statute 
which allow only the jury to impose the death penalty 
with a verdict of guilty. In Jackson, substantially the 
same death penalty provision (18 U.S.C. $1201 a) was 
considered an impermissible burden (the threat of the 
death penalty) on the exercise of one’s right to a jury 
trial in that it coerced either a plea of guilty or trial 
without a jury. However, in reaching that determination 
the Supreme Court did not invalidate the non-penalty 
provisions of that statute, nor did they preclude further 
prosecution of Jackson. It would be an exercise in propa- 
ganda to even infer that this decision should be extended 
to invalidate the present conviction and imposition of sen- 
tence. 

First, appellant was tried and convicted on May 8-9, 
1967, approximately one year before the decision in Jack- 
son was returned by the Supreme Court (April 8, 1968). 
Absent the wisdom of Jackson, the trial court justifiably 


8 The foregoing authorities are dispositive of appellant’s conten- 
tion that even if there is a legitimate state interest. it extends 
to the issue of punishment or as to the issue of guilt only after 
it has been shown that a prospective juror’s conscientious scruples 
to capital punishment are so severe that he is unable to partici- 
pate with an open mind as to guilt (Appellant’s Br. 20-21). 
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relied on stare decisis which clearly sanctioned the con- 
duct that appellant now deems as having been without 
“legitimate interest” because interpretation suggests that 
“the jury could not have constitutionally imposed the death 
penalty” (Appellant’s Br. 22). This attempt by appellant 
to invalidate retroactively a jury determination, not on the 
basis of the alleged unconstitutional penalty provision 
per se, but only by virtue of a remote and innocuous col- 
lateral consequence of such invalidity, is contrary to the 
spirit of that doctrine. Cf. Linkletter v. Walker, 381 U.S. 
618, 639 (1965); Tehan v. Shott, 382 U.S. 406, 417 
(1966); Johnson v. New Jersey, 384 U.S. 719, 731 
(1966) ; Stovall v. Denno, 388 U.S. 293, 300 (1967).° 
The wisdom of these cases unquestionably control the 
present situation. The only effect of a wholesale retroac- 
tive application of Jackson would be to cause the release 
and retrial of appellant, who actually suffered no preju- 
dice under Jackson (because he requested and received a 
jury trial, was tried and convicted by an impartial jury 
on the most convincing and trustworthy evidence, was not 
sentenced to the death penalty by the jury but to impris- 
onment by the court, and was afforded all other constitu- 
tional safeguards), thus duplicating the processes of a 
fair trial and compounding the already uncontrolled bur- 
den on the administration of criminal justice. Since the 
jury selection standards employed here did not undermine 
“the integrity of the fact finding process” that decided 
appellant’s fate, see Linkletter v. Walker, supra, and con- 
sidering the justifiable reliance of the trial court. Cf. 
Tehan v. Shott, supra; Johnson v. New Jersey, supra, as 


®* The following example amply illustrates where an adverse de- 
termination could eventually lead. Utilizing appellant’s reasoning, 
one who is tried and convicted of carnal knowledge by a jury on 
the strength of similar evidence, could then obtain a reversal and 
a retrial because the government was allowed 20 (provided by 
statute in capital cases) rather than 10 peremptory challenges. This 
would be so even if the prosecution utilized less than 10 of these 
challenges because then the situation would be exactly as the instant 
case, where appellant was tried by an impartial and unbiased jury. 
In both cases, the cause would have been litigated pursuant to an 
interest which, at the time of the trial did—but no longer—exists. 
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well as the impact of such a holding on the administration 
of justice, Stovall v. Denno, supra, a decision against the 
complete retroactive application of United States v. Jack- 
son, supra, as it affects the present case, and others of a 
similar tenor, is warranted. 

In any event, even if it is determined that there was 
retroactively no viable state interest to justify the exclu- 
sion of those jurors unconditionally opposed to capital 
punishment, it was not reversible error. We have already 
authoritatively established that appellant was tried and 
convicted by a jury that was neither biased, illegally un- 
representative, unfair or partial—either as to penalty or 
guilt—but truly “neutral” in all respects. It does not 
matter that the trial judge, for any reason or no reason, 
may have excused more prospective jurors from the panel 
than he needed to excuse, so long as none, among those 
who remained, suffered on this account an impediment 
to proper service. Tuberville v. United States, supra, 112 
U.S. App. D.C. at 408, 308 F.2d at 419. As this Court 


said in Shettel v. United States, 72 App. D.C. 250, 252, 
113 F. 2d 34, 36 (1940): 


“Moreover, while it is true, as appellant argues, that 
the Constitution guarantees to an accused the right 
to a speedy trial by an impartial jury, it does not 
follow that the rejection of qualified persons for in- 
sufficient cause would deprive appellant of that right; 
or that any useful or legitimate purpose would be 
served by remanding the case for a new trial before 
another impartial jury. It is significant in this re- 
spect, moreover, that no claim is made that the jury, as 
finally constituted, was biased or prejudiced; or that 
appellant was deprived of a trial by an impartial 
jury.” 

Appellant received his right to absolute impartiality— 

he is entitled to nothing more. 
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Il. The trial court’s instruction on the death penalty was 
not error, let alone prejudicial error. 


Appellant argues that “The Trial Court’s death penalty 
instruction in a case where the jury could not impose the 
death penalty constituted reversible error” (Appellant’s 
Br. 29). We vigorously disagree. 

Immediately prior to the court’s instructions to the 
jury and after closing arguments were completed, appel- 
lant registered his opposition to the court’s intended 
charge concerning the death penalty (Tr. 185). This objec- 
tion was apparently predicated on the same grounds as 
his earlier objections, namely that the death penalty could 
not have been constitutionaly imposed by the jury under 
29 D.C. Code § 2801 and that appellant was prejudiced 
because certain jurors were excused for cause on that 
basis (Tr. 166). He also raised an additional ground, 
that the instruction was not necessary since the prosecu- 
tion in its closing statement did not request the jury to 
impose the death penalty (Tr. 182-186). Appellant’s ob- 
jection was rejected by the court because (Tr. 186), 


“Now there is law in this case if they (the jury) see 
fit they can bring back the death penalty. It isn’t 
what the government asks for.” 


With this clarification established the court proceeded 
to instruct the jury that they had discretion to impose the 
death penalty but that the Government was not requesting 
it. The trial judge advised the jury as follows. (Tr. 199- 
200). 


“Now under our law the statute which sets out the 
offense of carnal knowledge, that law also provides 
that if you, as jurors, should find the defendant guilty 
of carnal knowledge (1) you may return a verdict of 
guilty in which case the law provides for punishment 
by imprisonment be imposed upon defendant by the 
Court or (2) the jury may add to your verdict of 
guilty the words, with the death penalty, in which 
case the punishment shall be death by electrocution. 

The law further provides if you should find the de- 
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fendant guilty of carnal knowledge, but fail to agree 
as to the punishment, your verdict of guilty shall be 
received and the punishment shall be imprisonment 
and shall be imposed upon the defendant by the Court. 

The court should remind you in connection with 
what I have just said to you, and you will remember, 
I believe, the counsel for the government indicated to 
you that government counsel had no interest in im- 
pressing upon the jury any argument for the death 
penalty in this case.” 

At the conclusion of the trial court’s instructions ap- 
pellant again recorded his aforementioned objection and 
_ the jury retired for decision (Tr. 200). In exercising their 
discretion the jury decided not to impose the death pen- 
alty and appellant was subsequently sentenced by the trial 
judge to imprisonment for a period of three to nine years 
(Tr. 204). 

In maintaining that the trial court’s instructions were 
warranted under the circumstances of this case, as they 
existed at the time of trial, we refer the court to our pre- 
ceeding discussion concerning the validity of the Govern- 
ment’s interest in preservation of the penalty and retro- 
activity, supra, at pp. 25-28, with one additional com- 
ment. In view of the fact that the jury was the actual 
repository of the ultimate power to impose the death pen- 
alty, and not the prosecution, the court’s instruction was 
appropriately addressed. 

However, even assuming, arguendo, that it was error 
for the trial to instruct the jury that they had discretion 
to impose the death penalty, appellant was not prejudiced 
in any way since the jury did not impose the death pen- 
alty. Hines v. United States, 95 U.S.App. D.C. 118, 220 
F. 2d 381 (1955). In Hines, in response to defendant’s 
argument on appeal that a death penalty instruction 
should not have been given, this Court explicitly stated 
that “the death penalty was not returned, and the defend- 
ant has not been prejudiced.” 95 U.S.App. D.C. at 119, 
220 F. 2d at 382. 

Appellant also suggests that the submission of the death 
penalty charge may have induced the jury to compromise 
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by returning a verdict of guilty without the death penalty 
rather than one of acquittal (Appellant’s Br. 30). How- 
ever, such a claim of prejudice is “unreal, if not wholly 
illusory.” Howard v. United States, No. 20, 328, D.C. 
Cir., slip op. at 9, December 6, 1967. The record reflects 
only two brief references made to the jury by counsel per- 
taining to the death penalty. During the course of his 
closing argument Government counsel advised the jury 
that the prosecution was not specifically requesting a ver- 
dict of capital punishment. He said (Tr. 172-173). 


“The Judge will ask you to look into another aspect 
of the verdict of capital punishment. I make no state- 
ment on that. This is strictly in the hands of the 
jurors and I make no view on that question to you.” 


In an even more ephemeral allusion to the death penalty 
appellant’s counsel incorporated in his summation the 
fact that appellant was “defending himself on a charge, 
a capital case, but a charge that is largely made on the 
basis of an accusation”, (emphasis supplied), to empha- 


size the seriousness of the charge and the nature of evi- 
dence presented (Tr. 178). The trial judge, in turn, spe- 
cifically instructed the jury that the Government was 
not requesting the death penalty (Tr. 200). Furthermore, 
the Government’s case was exceptionally strong and ap- 
pellant lacked any real defense. See argument, supra, at 
pp. 21-23. In light of these circumstances, we do not be- 
lieve that appellant can hardly even speculate that the 
jury compromised its verdict because of the submission of 
the death penalty charge. 

In Howard v. United States, supra, this Court, dealing 
with a similar issue, assumed arguendo that the submis- 
sion of first degree murder and the death penalty was er- 
ror, and then considered the issue whether the defendant 
was prejudiced since the jury returned a verdict of guilty 
on second degree murder. The Court found no prejudice. 


“Goodall and Austin, taken together, show that the 
erroneous submission to the jury of an offense of 
which the accused is not convicted is not reversible 
unless there is prejudice. In Austin the court thought 
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it “clear that no undue prejudice . . . [would] “re- 
sult” from the entry of a conviction of second degree 
murder. Id. at ——, 382 F 2d at 142. Nevertheless, 
the present appellant contends that he did suffer un- 
due prejudice. He claims that the “brooding omni- 
presence” of the death penalty forced trial counsel 
to discuss that punishment and focus on the issue of 
premediation and deliberation; that the submission 
of the first degree charge may have induced the jury 
to compromise by returning a verdict of murder in 
the second degree rather than one of acquittal or 
manslaughter; and that, if the motion to acquit had 
been granted at the end of the Government’s case, 
counsel in developing trial tactics might not have felt 
compelled to put appellant on the stand. These alleged 
harms are unreal, if not wholly illusory. 


* * * * 


Appellant’s second hypothesis of prejudice—that the 
instruction on first degree murder may have unduly 
influenced the verdict in the second degree—gives 


the jury far less credit than it deserves. We see, and 
appellant offers, no theory upon which to base a rea- 
listic conclusion that the jury might have compromised 
its views because of, or was confused and misled by, 
the mere submission of the first degree charge for 
its consideration .. . . Slip op. at 9-10. 


The case at bar is clearly controlled by Howard, and 
therefore, we submit that appellant was not prejudiced by 
the submission of the death penalty instruction to the 
jury. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


H. YALE GUTNICK, 
Attorney, Department of Justice. 
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INTRODUCTION 


In its opening brief, Appellant first argued chat 
the systematic SESE from the Jesy of persons who were 
opposed to capital punishment in a case where the jury could 


not have constitutionally imposed the death penalty, deprived 


Appellant of a jury which fairly represented a cross section of 
the community and additionally denied him a fair erial [by an 
unbiased jury. Secondly, Appellant contended that the Trial 
Court's death penalty instruction in a case where the jury could 


not impose the death penalty constituted reversible error. 


In its brief, the Government concedes, as it must, 
that the penalty provision of Section 2801 of Title 22 of the 
District of Columbia Code is unconstitutional and accordingly 
the death penalty could not have been imposed by the jury. 
(Gov't. Br. 26) It also admits that there was a systematic 
exclusion from the jury of persons who were opposed to capital 
punishment. (Gov't. Br. 16-17) It further impliedly admits 
that scrupled jurors represent a clearly identifiable class in 
| 


the community. 


Recognizing, as it must, that the systematic exclu- 


sion of such a class at the initial stage of jury selection 


would be unconstitutional irrespective of a showing of prejudice 


(Gov't. Br. 13) and that the excluded jurors' scruples against 
capital punishment in no way impaired their ability to render 

an unbiased and fair verdict on the only question properly before 
them (i.e., Appellant's guilt or innocence), the Government, 
nevertheless, attempts to defend this arbitrary exclusion, re- 
sulting in = denial of a representative jury by first ignoring 
the fact the jury could not have constitutionally imposed the 
death penalty and then arguing that the death penalty provision 
of Section 2801 ‘should not be invalidated retroactively. In so 


doing, the Government improperly relies on a number of decisions 


stitutionally impose the death penalty, a systematic exclusion 
of scrupled jurors at the second stage of jury selection to be 
unconstitutional must be supported by a showing of prejudice 
which Appellant ‘allegedly has failed to substantiate. 

In this brief, Appellant first shows that there is 
no basis for the Government's suggestion that the Supreme Court's 
holding in United States v. Jackson, 36 U.S.L. Week 4277 (April 
8, 1968), should be given only prospective application only 


with respect to'its effect on the death penalty provisions of 
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Section 2801. Appellant then will demonstrate that, contrary 
| 

to the Government's contention, the precise question presented 

to this Court has not been disposed by the authorities relied 


upon by the Government. Finally, Appellant will show that to 


afford to a criminal defendant a guarantee against arbitrary 
and systematic exclusions without the need of a showing of pre- 
judice at the initial stage of jury selection and then to re- 
quire him to show prejudice for the same arbitrary exclusion at 


the second stage of jury selection is to afford no guarantee 
at all. | 
There Is No Basis To The Government's Contention 


That United States v. Jackson Be Given 
Prospective Application Only 


Crucial to the Government's contention that the 


Supreme Court's decision in Witherspoon v. Illinois, 36 U.S.L. 
1/ 

Week4504 (June 3, 1968) and this Court's decision in Turber- 
| 
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a nin ; asian 
are dispositive of Appellant's argument, is a determination 


eee 


1/ The Supreme Court's decision in Witherspoon was handed 
down subsequent to the time Appellant's Brief was filed 
and for that reason was not discussed in the opening 
brief. 


that at the time Appellant was tried, the State had a legitimate 
interest in preserving the death penalty as a possible punish- 
ment which would require the exclusion for cause of those jurors 
opposed to capital punishment. For if that interest did not 
exist, as will be demonstrated below, the question presented 


in the instant case was explicitly left open by the Court in 


Witherspoon and this Court's decision in Turberville is clearly 


distinguishable. 

The Government concedes, as it must, that the penalty 
provision of Section 2801, under which Appellant was tried, 
contains the same constitutional infirmities which caused the 
Supreme Court in United States v. Jackson, supra, to overturn 
the penalty provisions of the Federal Kidnapping Statute. 
(Gov't. Br. 26) Nevertheless, it urges that Jackson should 
not be applied retroactively to invalidate the penalty provi- 
sion of Section 2801. In support of that contention the Govern- 
ment makes the blanket assertion that "[i]t would be an exercise 
in propaganda to even infer that this decision [Jackson] should 
be extended to invalidate the present conviction and imposition 
of sentence." It then attempts to justify the Trial Court's 


erroneous ruling excluding for cause scrupled jurors on the 


grounds that it “relied on stare decisis" (Gov't. Br. 27) and 


was “in strict accordance with the established practice in the 

i 
District of Columbia, Turberville v. United States, supra... ." 
(Gov't. Br. 28) The Government's contentions are without merit. 

| 


First, no where - and understandably so - in its 


opinion in Jackson did the Court even intimate that its holding 
| 


should be applied only prospectively. In Jackson the Court was 


not establishing constitutional guidelines governing the ad- 

missability of evidence in criminal SRE which Sometimes 
require prospective application aie rather the court was 
concerned with a statute unconstitutional on its face which 


invalidated ab initio its penalty provision. Similarly, the 


penalty provision of Section 2801 is unconstitutional on its 
3/ 
face from the very first day of its enactment. 


| 
| 
Although the Government argument is by no means clear, 


| 

\ 
we can only interpret its contention that the Trial Court 
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2/ See, e.g., Miranda v. Arizona, 384 U. S. 436 (1966), set- 
ting forth guidelines with respect to admissability of 
confessions in absence of constitutional rights warnings 
which were applied prospectively only by Johnson v. New 
Jersey, 384 U. S. 719 (1966). But c.f., Jackson v. Denno, 
378 U. S. 368 (1964) 

Does the Government contend that a man convicted oder 
Section 2801 and sentenced to death is precluded from 
claiming the unconstitutionality of that provision? 


“relied on stare decisis" to mean that up to then the penalty 
provision of Section 2801 had not been found unconstitutional. 
What the Government fails to recognize is that an identical 
provision had been found unconstitutional by a Federal District 
Court Judge (United States v. Jackson, 262 F. Supp. 716 (D. 
Conn. (January 9, 1967)) and this authority was brought to the 


Court's attention by defense counsel. (Tr. 33) 


Finally, the Government's contention that the Trial 


Judge's ruling was "in strict accordance with established prac- 
tice in the District of Columbia" fails to recognize the cri- 
tical fact that in this case the challenge is not against the 
procedure of allowing scrupled jurors to be challenged for 
cause where the death penalty was mandatory and there are no 
constitutional infirmities in the penalty provision of the 
statute, as in Turberville; rather, defense counsel's objection 
was directed at the threshold issue of the availability of the 
death penalty as possible punishment. 

It is clear, therefore, that the death penalty, 
because of the unconstitutional defects of Section 2801, was 
not available to the Government in the instant case and, there- 
fore, it did not have a legitimate interest in its preservation 


to require that scrupled jurors be excluded for cause. 


The Authorities Relied On By The Government 
Are Not Dispositive Of The Question Presented 


In Appellant's Initial Brief, it was argued that to 
justify an exclusion for cause of scrupled jurors in a case 
where the sole question to be determined by the jury =e Appel- 
lant's guilt or innocence, the prosecution has the burden of 
affirmatively showing that the individual juror's scruples 
impaired his ae to render an unbiased and fair verdict 


on that question. Rather than addressing itself specifically. 


to this proposition, the Government makes the broad assertion 


that Witherspoon, supra, is dispositive of Appellant's iargument. 


The Government's interpretation of Witherspoon cannot be recon- 
ciled with the Court's limited holding in that case. Justice 


Stewart writing for the majority took great pains in limiting 


the issue before the Court. At the outset of his opinion, he 
specifically stated as follows: | 
| 
The issue before us is a narrow one. It 
does not involve the right of the prose- 
cution to challenge for cause those pros- 
pective jurors who state that their reser- 
vations about capital punishment would 
prevent them from making an impartial 
decision as to the defendant's guilt. 
36 U.S.L. Week 4504 (emphasis added). 


4/ There can be no question, and the Government does not con- 
tend to the contrary - that in the instant case the pro- 
secution failed to make such a showing. 


Without deciding this issue, he, nevertheless, intimated that 
1£ a statute or rule had dealt with the exclusion for cause 
of jurors with reservations against finding a man guilty when 
the penalty was death, the Court would require the prosecution 
to show that such scruples interferred with their ability to 
determine guilt. (36 U.S.L. Week 4504, n. 2) 

Given the fact, as demonstrated above, that the death 
penalty question in the instant case could not and was not pro- 
perly before the jury and the fact that Witherspoon did not 
decide the question of the prosecution's right to challenge for 
cause scrupled jurors whose sole function would be to determine 


guilt or innocence, the issue before this Court was specifically 


left open by the Supreme Court in Witherspoon and its holding 


in no way is dispositive of Appellant's contentions. The prose- 
cution in this case never sought to determine - nor did the 
Government in its brief attempt to show - that the excluded 
jurors’ scruples would interfere with their ability to determine 
the Appellant's guilt or innocence. There can be no question, 
therefore, that their exclusion from the jury amounts to an 
arbitrary exclusion of an identifiable class in the community, 


thereby depriving Appellant of a representative jury. This 


the FourthCircuit in Crawford v. Bounds, 4th Circuit No. 10,981 
(April 11, 1968), held to constitute reversible error without 
the need of showing prejudice. 

Recognizing, as it must, that the systematic exclu- 


sion of such a class at the initial stage of jury selection 


would be unconstitutional irrespective of a showing of preju- 


dice, the Government, nevertheless, attempts to defend this 


arbitrary exclusion by claiming that at the second stage of 


jury selection an arbitrary exclusion, to be unconstitutional, 
must be supported by a showing of prejudice which Appellant 
allegedly has not substantiated. In support of this proposi- 
tion, the Government relied on this Court's opinion fal orbervataes 
In Turberville, the Government had a legitimate inter- 
est in excluding those jurors who could not in any case bring 
in a verdict which would result in the imposition of the death 
penalty. Such jurors could not impartially determine the issue 
of guilt when the statute involved required the moniatesy im- 
position of the death penalty upon a finding of first degree 
eben The exclusion of scrupled jurors thus pened a 


legitimate interest of the State. In contrast, in the instant 


5/ D. C. Code, Title 22, Section 2404 (1961 Ed.). 


case, the exclusion of scrupled jurors served no such legiti- 


mate purpose; for, as we have demonstrated above, the death 


penalty could not constitutionally have been imposed. Accord- 


ingly, the PRLS of scrupled jurors in the instant case 
was arbitrary. 

Though Turberville is readily distinguishable and in 
no way controls the question presented in the case at bar, 
that opinion contains dicta which can be read to require - re- 
gardless of whether or not there has been an arbitrary exclusion 
the showing of prejudice before a defendant is protected against 
systematic exclusions at the second stage of jury selection. 
We agree with Turberville that a criminal defendant does not 
have a constitutional right to have every element of the com- 
munity represented on the jury which tries him. We disagree, 
however, with its reasoning which would protect a defendant 
from arbitrary exclusions at the initial stage of jury selec- 
tion without the requirement of a showing of prejudice, but 
would at the same time deny him this right at the second stage. 
To allow arbitrary exclusions for unsubstantiated cause at the 
second stage in the selection of jurors would be to render the 


right to a representative jury - which has been so assiduously 


ies 
protected at the initial stage - empty and meaningless. For 


it is clear that the prosecution can carry out this constitu- 


tionally proscribed practice just as effectively at the second 
i 
stage as at the initial stage. In short, if a practice is 
| 
| 
unconstitutionally invidious at one stage, it cannot be found 


constitutionally acceptable at a later stage. 


It Was Prejudicial Error To Instruct The sare! 
With Respect To The Death Penalty 


In its opening brief, Appellant argued that it was 
reversible error for the Trial Court to instruct the jury on 


| 
the death penalty because of the unconstitutional nature of 


the penalty provision of Section 2801 of Title 22 of the Dis- 
trict of Columbia Code. The Government argues, however, that 
if this instruction was erroneous, it was harmless. (Gov't 
Br. 30) 

The unconstitutionality of the penalty provision of 


the statute, as we have shown,meant that the sole function of 
4 | 

the jury was to determine the question of guilt or innocence 

and the function of the Court was to determine matters of 


punishment. When the Trial Court erroneously instructed the 
| 


jury on its right to impose the death penalty, the Court laid 
: 
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before the jury an issue sufficient to becloud its pecans as 
to Defendant's guilt or innocence, thus inviting a compromise 
verdict. Certainly, if a discussion of the possibility of parole 
on a life sentence, or the possibility of a Trial court's lien- 
ency in sentencing is sufficient error to require reversal, 

the needless interjection of the question of capital punishment 
before a jury which could not constitutionally have imposed 
such a penalty also requires reversal. (Appellant's Br, 30) 
United States v. Davidson,367 F.2d 60 (6th Cir. 1966) Pittman Vv. 
United States, 368 F.2d 560 (9th Cir. 1966) The confusion 
which results from thrusting upon a jury considerations of 
punishment - especially capital punishment - when its sole 
function is the determination of guilt is so prejudicial to 


the possibility of a fair and impartial determination of the 


issue of guilt as to require reversal. 


CONCLUSION 


For the above reasons, Appellant's conviction) must 
| 


be reversed and a new trial granted. 


Respectfully submitted, 


Brady O. Bryson 
Mario F. Escudero | 
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Washington, D. C. (20036 
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